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CIVIL DOCKET JEFF SIMON, as Custodian, et al v. THE NEW HAVEN BOARD & CARTON 


DATS 

1965 


FILINGS—PROCEEDINGS 


ET ALS 


AMOUNT 

retorted in 

EMOLUMENT 

RETURNS 



action, but such dis m issal is without prejudice to the right 
of plaintiff, if he so desires, to Include in such substitute 
complaint as he m ay fi le in this action allegations meeting 
the requirements of Rule 23. F.R.C.P.; that, insof ar as Para¬ 
gra ph 1 of said motions is based on failure of complaint pro¬ 
perly to allege diversity jurisdiction with respect to the __ 

remainin g four de fend ants, said objection_is_sustai ned but - 

plaintiff is granted 30 davs from date of entry of this OT de.S 
in which to file a substituted compl a int against such four — 
defendants: (The New Haven Board & Carton Co.. Inc., Edwin _W 
Miller, Sterling R. Chatfield. William B. Gumbart). Zampano 
M-5/21/65 Copies of Order mailed Attys. SachsFelatiner 
Fasse tt ; Liebowitz, Deixel & Brodsky; and Bobroff, O lonoff & 

Scharf. (See Order for further details re substituted - 

complaint, etc.)____.__ 


_ Amended Verified Complaint, filed. _ 

Notice of Motion and Motion for Securit 


and For a Stay, filed by defendants._ 


Plaintiff's Cross-Motion to Add Par 


this Action a 


Production of Paper 



leposi 


Lons Hereto! 


with Notice of Motion, 




Support 


Expenses and For a Stay, filed by defendants 


Motion 


Com plaint, f or 
Direc ti hr Commence ment of 
dorsement follows: 
Ccurt or t 1 v s ond of $500 
under Ru'c Zampano 
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OATS 

1965 

FILING!* — PROCEEDINGS 

AMOUNT 

RCPORTFI) IN 
EMOLUMENT 
RCTURK9 


defendants: motion granted for nrndiipi-inn nf nmnr-r „»-, » 



— 

^U_respects_eycept_patagraph. 3(i) beginning with the .nrH s 
rand all records or papers *** traded.", until counsel have 


had an opportunity to exArnlne rproriis □ #- ,.k*.L *.i 



-L_ 


potion may be renewed upon showing of good cause: taking nf 



.depositions, may commence at a time agreed upon_hy counsel , 11 


— 

i 






4-9/27/65 ’ X ‘ 



10/15 

Bond for Costs in the am mint- n f cqnn nn fii Q ^ v... 




plaintiff, pursuant to Order dated September 20. 1965. 

10/21 

Second Amended Verified Complaint, filed. 



-IQ/22 

-:—Appearance _of John D. Fassett. of uieein x. n»« 




for all defendants named in Second Amended ver-if-iod Comnlaint 

ki- 



dated October 5. 1965. except Malcolm Sanders. 



II 

_Motion_to Dismiss Count 11 of Second Amended Veri^ed 




-Complaint and Notice of Motion, filed by defendants Anther 




than Malcolm Sanders). 



•1 

—- Memorandum in Support Of Motion to Dismiss Count TT 




■Of. Second Amended Verified Complaint, filed bv defendant-* 




Lother than Malcolm Sanders). 



12/15 

Plaintiff's Memorandum .in Onosition to Defendant's' 




Motion to Dismiss Count II of Second Amended Verified Pomnlai 

n t 



filed. 



_ SSL 

-. 



1A7 

-Hearing on Defendants' (other than Malcolm Sanders) 




Motion to Dismiss Count II of Second Amended Verified Com- 




plaint. Decision Reserved. Zamoano. J. m- 1 /ir/aa 



2/9 





Defendants' Motion to Dismiss is denied. 7amn*nn t u.o/ini 

66_ 


lift,- 

Copies nailed Attys Sachs.. Wexler and Fassett. 

-Anayer_tQ. Second Amended Verified Comolaint. filed. 



4/20 

- Stipulation filed that -Edwin W. Miller, Sf-erlinc* R . 




EMI 



.William R. Oumbart and-Leon Meltzer. mav have until Mav 19. 

■ 



1067 1 to answer or move wi-.h respect to Plaintiff's interroe< 




tories to thea_H»«nbered 1 through 111. Ordered Accordingly. 



/ 

Earl, c T —ft4/21/6Z_.Copies mailed Attvs Scharf and Fassei-t- 




Sachs. • (Co.it 'd.) 


o 
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Appendix A-5 


m *. T .Cl*.Docketcontiratiott JFFF SIMON, as Custodian, et nl v. THE NEJ HAVEN FOARD & 


CARTON CO., INC., ET ALS 

ntocacDiNoa ’ , 



Ftioulation tilt'd that Fdvin '. Miller. Pterlinp R. Chatfielri 


Morto n H. Sl inkin s. Dorothy Simkins, Loon J. Simkins. >111 jam R. _ 

tiumbart and leon > f oltzer may have until July 1. 1967 tc answer 


P laintiff * s Interrogatories to them Numbered 1 through 
Accordin' 1y. F;:rl. C. M-6/6/67 Conies returned to Atty Frssett 



Court Trial Corranences. Openin 


to 4; 13 P.I1. Plaintiff s Exhibits 


flled^ Court adjourned at 5 : 


_Cc’jxt I^ial Continues._ Pl aintiff’s Exhibit s t hru 55 xlltl. 

1 riMnti f f rs. -Lzz^s&szo rn■ l Ut gd. .. P laintiff 1 a inhi bit s_ I 

tort: G_ *1 . ^•ucric^iv: s .»■£«? b C, iilc. 

adjourned in th is case~at 5: id P .M. until 10 A.M., 3/17/72. exhibit] 
retained by counsel for Pleintif IT f39 thru 33j, 35 thru 41, 43~, 45, 
46.49.50.53,51 ~5 2. 56~ t firu ~50; hcf. A.B.C,) Hex-man, J. M-3/17/72 

_ _CoyJt_Trii.l C onti nues. Plaintiff's witness, Douglas beileoofe" 

ri-simcs th e a Land for furthe r testi mony._D efendant s Exhibit D 

Plaint ' f r »- Inhib its 63 thru 6 b. filed. Court adjournetlin 
thIs case a t_l 2until Tuesday, 3 /21/72 at 10 :00 A.M. Newman , JT 

?»_ 3 / 17 / 7 2 _ _ _ __ 

Court Tii -T continues. Plalnt TFf*a wit nes s Do ug las E ellemore 
rcsumes_fhe blind 'or. further test imony . By Agreeme nt of Court and 
|Counsel,_ UcjE* ndanf ryenJLeavfLiO .call a witness out of ord er. 1 . 

lite’fMdint's ' :worn and testilled._Defendant'aExhlblta 


[DefendantJj? 


-worn and 
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PROCEEDINGS 


E thru fc tiled. Plaintiff'a Exhibits 67~and ~68f MedT Court- 

“ISjQg KEi t» Newman, j. 5-3/22/72 

..Court tr i a l Co ntinues, _l |'Iaintlif 'a .wltne u sworn and 

9 Exhibit69 filed. Defendants' Exhibits L 
3)2377^ at 3;5 ° P * M ‘* until 10:30 A.M. 

-Court Trif l^continues._Plaintiff rests his ca^TwitiTlenvo 




March 91 


. T-— - - v»u«. PfJLi.il_JL^tlVi; 

-cxoas -e xamin a tion of witness S Is. la r^md produce iiae_oiL_ 

t^ ,wltness sworn and testified._Defen- 

——By_Agrftflnwnf_ of Court and 
. _remove exhibits for c opy ing. Co ur 

-4:00 P.M. until^3/28/Z2_ftt 10:0 0 a.m. * 

• ^ **--■ _ m__ • _ _ _ ~~~ 1 ■ ■ —■ ■ - 


Laroa 


rest at 




?ntinuea.Plaintif f'a Exhibits 5.6. 70771,^2, 
50,81»82, f iled. Defendant^s itness William 
te stified. De fendant*s~Exhibi ts STt. u,V & M,: 
>• whose testi mony w as interrup ted, resumes the 
y.—DafandantLa-Eshl bit Y file d! Defen- 

Efi Jldantt stake oral motion to dlami ss certain 

Lfirvedm_Defenda nts' Brief on tfot ion to Dis^ 

L-Pilintiff't_Brief_due 10 days thereafter.- 

!&■?._ Plaintiffs 1 B rief due 30 days after- 
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no iut. civsDorkctrontiniuu« JEFF SIMON, as Custodian, et al v. VHE NEW HAVEN BOAFD 

XC. fTWiTET XL3 


DATE 

1974 


I 7T0 


UL 


mu 


lQL 


PROCEEDINGS 


__Cpp y of Memo random of Deci s ion ad dro ssed to Liebowitz , Deix «1 

& Brodsky , ret urne d. E nveloped mark ed 'Gloved , not forwardable* 1 . 

_ Copy of_Judgment add ressed to Li ebo wltz, Deixel & Brodsky, _ 

returned-_Evelope marked " Moved, not forwardable". _ 

__ Notice of AppeaI, £iled by Pla i ntif f._Copies mailed._ 

Certified check.in th e amou nt of $250.00, r eprese nting cash 


bond on appeal, deposited in to the Re gistry of the Court. 

_Co py of Notice o n Appeal addressed to Liebowi tz , Deixel & 

-Brodsky returned-_ Envelope marked "Moved, not forwardab le."_ 


Date Order or 
Judgment Noted 
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united states district court 

DISTRICT OF CONNECTICUT 


JEFF SIMON, as Custodian for GAIL NINA SIMON, 

Under the New York Uniform Gifts to Minors 

Civil Action 
No. 101*25/1964 

Plaintiff, 


-against- SECOND 

AMENDED 

THE NEW HAVEN BOARD & CARTON COMPANY, INC OR- VERIFIED 

P®ATED, EDWIN W . 1 MILLER, STERLING R. CHAT- C CM PLAINT 

FIELD, WILLIAM B. GUMBART, LEON J. SIMKENS, - 

MORTON H. SIMONS, DOROTHY SIMONS, LEON 
MELTZER, JACOB J. SIEGAL, and MALCOIM SANDERS, 


Defendants. 


x 


COUNT I AS TO DEFENDANTS, THE NEW 
HAVEN BOARD & CARTON CO. INC., 
EDWIN W. MILLER, STERLING R. CHAT- 
FIELD and WILLIAM B. GUMBART. 


Plaintiff, JEFF SIMON, by his attorneys, as and for 
his complaint against the defendants above named, respectfully 
alleges and shows, upon information and belief, as follows, except 
as to the allegations contained in paragraphs " 1 ", "2", " 3 ", " 4 " 
and "5", which are alleged upon knowledge. 

The Parties and Co-Conspirators 

1. Plaintiff, JEFF SIMON, as Custodian for GAIL 
NINA SIMON, under the New York Uniform Gifts to Minors Act (herein- 
after called the "plaintiff") is, and has been at all of the 







Appendix B-2 


SECOND AMENDED VERIFIED CCMPLAINT 
material times hereinafter alleged the Custodian for GAIL NINA 
SIMON, under the New York Uniform Gifts to Minors Act with all of 
the duties and powers granted in said Act, of 1,000 shares, re¬ 
presented by Certificate Number F 1313 » of the $10 par value com¬ 
mon stock of the defendant, THE NEW HAVEN BOARD & CARTON CCKPANY, 
INC., (herein called "NEW HAVEN"). Plaintiff is a citizen and 
resident of the State of New York. 

2. NEW HAVEN is a corporation organized and 
existing under the laws of the State of Connecticut. Its prin¬ 
cipal place of business is in New Haven, Connecticut. 

3. Plaintiff brings this action derivatively and 
in the right of and on behalf of NEW HAVEN. Plaintiff has been 
a stockholder of NEW HAVEN since on and about December 15, 1963 , 
and was such at the time of the acts and events of which complaint 
is made herein. This action is not a collusive one to confer on 

a court of the United States jurisdiction of any tuition of which 
it would not otherwise have jurisdiction. No effort has been 
made to secure from the managing directors of NEW HAVEN the 
relief sought herein, because to make such demand would be a futile 
effort by reason of the domination and control of the said direc¬ 
tors, as hereinafter a 'eged and because of the fact that the pre¬ 
sent board consists entirely of persons who are named defendants 
or co-conspirators herein and, therefore, such demand would con¬ 
stitute a request that they bring suit against themselves and they 


ll 


( 
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SECOND AMENDED VERIFIED CCMPLAINT 

would not be able properly to prosecute the same. The Board 
of Directors have had knowledge of the transactions and claims set 
forth herein and have failed and refused to seek redress therefor. 

4. The defendants, EDWIN W.' MILLER, STERLING R. 

CHATFIELD and WILLIAM B. GUMBART, are residents and citizens of 
the State of Connecticut and are and were at the times herein 
alleged directors of NEW HAVEN. They are sometimes hereinafter 
collectively referred to as "the individual defendants". The 
individual defendants, in their capacities as directors of 

NEW HAVEN, and in their individual capacities, have authorized and 
participated in the acts herein complained of. 

5. Leon J. Simkins, (hereinafter called "US"), 
is and has been President and director of NEW HAVEN since August 
1963. US's brother Morton H. Simkins (hereinafter called "MHS"), 
is and has been NEW HAVEN’s Executive Vice President and Treasurer 
and member of NEW HAVEN'S Board of Directors since August, 1963 . 
Dorothy Simkins (hereinafter called "DS") is the mother of US 
and MHS and a director of NEW HAVEN. Miami Paper Board Mills, 

Inc., (hereinafter callea "Miami") is a corporation organized and 
existing under the laws of the State of Florida. Benner Box, Inc. 
(hereinafter called "Benner") is a corporation organized and exist¬ 
ing under the laws of the State of Florida. The remaining members 
of the NEW HAVEN board of directors during the times herein com¬ 
plained of were Malcolm Sanders, John L. McCreery, Leon Meltzer 
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SECOND AMENDED VERIFIED CtMPIAINT 

and Jacob J. Siegal. All of the persons and corpora'.ions named 
in this paragraph are hereby designated as co-conspirators and 
during the times herein complained of acted in concert with the 
individual defendants. 

6 . On July 10, 1963, US, MHS and other members 
of the Simkins family (hereinafter called at times "the Simkins 
family") through affiliated Florida corporations acquii-ed one 
hundred forty-nine thousand, three hundred seventy-one (lUS,37l) 
shares of NEW HAVEN conmon stock. Thereafter, LJS, as Chairman, 
MHS, DS and certain other present directors of NEW HAVEN desig¬ 
nated by them, were elected to NEW HAVEN'S board of directors. 

As a result of direct and indirect ownership of NEW HAVEN'11 
conmon stock, their corporate positions and designations as 
hereinabove alleged, LJS and MHS have had and have exercised 
effective control and dominion over the entire board of director 
and management of NEW HAVEN, including the individual defendants 
from July 1963 down to the present date. 

7. Simco Waste Paper Co. Inc., Machinery Rental 
& Equipment, Inc., Lesado, Inc., Tropical Systems, Inc. and 
Service Container, Inc., are corporations, each of which was 
organized and now exists under the laws of the State of Florida, 
and all, or substantially all, of the capital stock of which cor 
porations is owned by US, MHS and DS and other members of the 
Simkins family. US owned, at such times, directly and bene- 


n 
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SECOND AMENDED VERIFIED COMPLAINT 

ficially approximately 51.33* of its common stock and approxi¬ 
mately 12^ of the preferred stock of Miami. MHS owned, at such 
times, directly and beneficially approximately 26.33^ of Miami's 
cannon stock and approximately 12# of its preferred stock. DS 
owned at such times, directly and beneficially b# of Miami's 
preferred stock. 


Jurisdiction and Venue 

8. Jurisdiction of this Count is based upon Sec¬ 
tion 1332 of the Judicial Code of the United States (28 U.S.C. 
*1332) by reason of diversity of citizenship of the parties. The 
amount in controversy exceeds the sum or value of $10,000., ex¬ 
clusive of interest and costs. Venue is laid in this District 
under the provisions of Section 1391 of the Judicial Code of the 
United States (28 U.S.C. I 1391) in that all the defendants 
reside in this District. 


Acts Complained Of 

9. In or about 1963, Miami, Benner, LJS, MHS, 

DS, the defendants, the Sinkins family, and other corporations, 
persons and firms not presently known to plaintiff, including 
Florida corporations affiliated with the Simkins family, entered 
into and acted according to a plan or conspiracy whereby and where- 
under US, MHS and the Simkins family would acquire and use stock 
control and management control of NEW HAVEN in order to enrich 


N 
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SECOND AMENDED VERIFIED C(MPLAINT 

themselves at the cost and expense of NEW HAVEN, by doing and 
performing the acts herein ccmplained of, or acts substantially 
similar thereto, and by means of a program of acquisition of 
NEW HAVEN stock by LJS, MHS, DS and the Simxins family, directly 
and indirectly for inadequate consideration to NEW HAVEN by 
acquiring additional NEW HAVEN stock from NEW HAVEN through mer¬ 
ger with Miami and Benner as herein ccmplained of thereby gaining 
effective control of the use and benefit of the valuable assets, 
accounts, good will and tax loss carryforward of NEW HAVEN, at a 
total cost to LJS, MHS, DS and the Simkins family, at far below 
the cost which such acquisition and merger would require, in the 
absence of said plan or scheme, and could divert to said US, MHS 
and the Simkins family NEW HAVEN stock from NEW HAVEN for inade¬ 
quate consideration and thereby give and divert to them assets of 
NEW HAVEN and secret profits at the expense of NEW HAVEN in vio¬ 
lation of the duties of US, MHS and V6 as directors and officers 
of NEW HAVEN as established by the statutory and common la- of 
the State of Connecticut. 

10. As part of said scheme or plan, US, MHS and 
the Simkins family did acquire on July 10, 1963, 149,371 shares 
of NEW HAVEN common stock from Albemarle Paper Company and other 
stockholders of NEW HAVEN. Thereafter, with the aid, acquies¬ 
cence, assistance and connivance of the individual defendants who 
joined the said conspiracy in or sometime after July, 1963, LJS, 
and MHS did the following acts and things: 


If 
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SECOND AMENDED VERIFIED COMPLAINT 

(a) They designated US, MHS and D6 a-id 
other present directors including the individual 
defendants, to the hoard of directors of NEW HAVEN, 
and thereafter dominated and controlled such board 
of directors and the management of NEW HAVEN, and 
caused them to participate in and approve the un¬ 
lawful acts, resolutions and matters hereinafter 
complained of in the following sub-paragraphs, 
thereby depriving NEW HAVEN of the independent 
business judgment and representation of said board 
and management to which it was entitled under Connec¬ 
ticut laws; 

(t' They caused the said NEW HAVEN and its 
management 'ncluding the individual defendants to 
distort in reports to stockholders the true state of 
affairs of NEW HAVEN so as to create the false im¬ 
pression in NEW HAVEN's reports to stockholders, 
proxy statements, and in solicitations of stockholders' 
proxies that NEW HAVEN was continuing to operate at 
a loss with little or no prospect for profitable 
operations or dividends in the future, that NEW HAVEN 
was financially insecure, and that NEW HAVEN's only 
hope for profits and dividends was through a merger 
with Miami at prices and upon terms dictated by 
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SECOND AMENDED VERIFIED COMPLAINT 
Miami and the Simkins family; 

(c) In and by said reports and statements, 
they concealed the existence of the objectives of the 
said plan in order to capture, use and benefit from 
the assets, good will, accounts and tax-loss carry 
forward of NEW HAVEN so that US., MHS and the Sim¬ 
kins family would be able to purchase newly issued 
stock of NEW HAVEN, at prices far below the true and 
intrinsic worth of said stock, as known to the in¬ 
dividual defendants, without the benefit of any 
arm's-length bargaining and upon terms manifestly 
and grossly unfair to NEW HAVEN, so as to obtain the 
requisite corporate approvals thereof, without full 
and adequate disclosure; 

(d) In or about January, 1964, they caused 
NEW HAVEN, Miami and Benner to enter into a so-called 
"Agreement and Plan of Merger" dated as of January 
16, 1964, wherein and whereby the directors of NEW 
HAVEN, including the individual defendants, the 
directors of Miami (to wit, US, MHS, DS and one 
Vivian Simins) and the directors of Benner (to wit, 
US, MIS, DS and one Vivian Simkins) agreed, subject 
to requisite approvals by the respective stockholders 
of each of said corporations, that Miami and Benner 


P 
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SECOND AMENDED VERIFIED COMPLAINT 


should be merged with and into NEW HAVEN, which 
was to be the surviving corporation under its present 
charter, as modified and restated in said agreement. 
The amount of the capital stock of the surviving NEW 
HAVEN was agreed to be $2,000,000 divided into 
2 ,000,000 shares of common stock with a par value of 
$1.00 each; 


(e) In and by said merger agreement, they 
caused the said directors, including the individual 
defendants, to execute said agreement by means of 
their hereinabove-alleged domination and control of 
them, disregarding and in violation of the interests 
of NEW HAVEN, to agree to the following: 

(i) That the U60,353 shares of $10.00 
par value NEW HAVEN common stock then presently 
issued and outstanding, including treasury stock, 
to be retained by the holders of said shares to 
represent, after the merger, 1 * 60,353 shares of 
the 2,000,000 shares $1.00 par value common then 
outstanding by increase of capital stock; and 

(ii) That NEW HAVEN at the same time, 
would issue 1,377,774 shares of its said common 
stock for all of the authorized and issued com¬ 
mon and preferred stock of Miami and Benner, 

despite the fact that the said ratio of stock in the 

surviving NEW HAVEN is and was grossly inadequate and 

manifestly unfair, and not the result of arm's-length 

negotiation between the boards or managements of 

NEW HAVEN, Miami and Benner and was dictated by 
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SECOND AMENDED VERIFIED CCMPLAIOT 

LJS, MHS, Miami, Benner and the Simkins family, 
without even considering taking into account, or 
demanding credit on behalf of NEW HAVEN any of 
the following values and assets: (l) the liqui¬ 
dation values of NEW HAVEN'S assets, (2) NEW HAVEN'S 
earnings value or "going concern" value, ( 3 ) the value 
of NEW HAVEN's tax-loss carryforward of $2,000,000 
to the surviving NEW HAVEN, (4) the value of NEW 
HAVEN's good will and accounts to Miami and to the 
Simkins family, as the owners and holders of 
1,377,774 shares out of 2,000,000 shares of the 
surviving NEW HAVEN under the merger plan, (5) the 
value to the Simkins family of the increased result¬ 
ant stock control of NEW HAVEN, (6) the current 
profitable nature of NEW HAVEN's business and assets 
concealed from the stockholders, as hereinafter 
alleged, (7) the additional values and assets herein¬ 
after alleged in paragraph 11 hereof; 

(f) One of the purposes and objectives of 
said merger plan was to effect a merger whereby, in 
addition to the 149,371 shares of NEW HAVEN thereto¬ 
fore acquired in July, 1963 , LJS MHS and the Simkins 
family, through ownership and control of Miami and 
Benner, would acquire an additional 1,377,774 shares 


/? 


1 
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out of 2,000,000 total outstanding, or 76.3$ 
control of the surviving corporation, putting said 
defendants in a position to merge, liquidate, or 
sell substantially all of NEW HAVEN's assets with¬ 
out further minority stockholder approval and, by 
such a device, to avoid payment to NEW HAVEN of any 
premiums for control over the management of NEW 
HAVEN and its valuable assets, good-will and tax-loss 
carryforward for the special value of the same to 
Miami and to Bennei, and for the othe r values and 
assets of NEW HAVEN herein alleged, which they would 
otherwise have been required to pay, absent the acts 
and breaches of duty herein complained of and thereby 
to mulct NEW HAVEN of adequate and fair consideration 
for tht. 1,377.77 1 * shares of NEW HAVEN to be issued 
and to make a secret profit thereby for the Simkins. 

11. As part of said scheme and plan, and in order 
to deceive the public stockholders into approving said merger plan, 
despite its unfairness, and despite the hereinabove alleged purpose, 
objectives and plans of defendants, the individual defendants, in 
breach of their fiduciary duty to NEW HAVEN, participated in the 
following acts and things: 


1 o 


(A) The issuance and mailing of a NEW HAVEN 
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Annual Report dated February 7, 1964 to stockholders and a 
Notice of Annual and Special Meeting of Stockholders of NEW 
HAVEN and Proxy Statement dated February 12, 1964, (a true copy 
of which Proxy Statement is a mexed hereto as Exhibit "A", and 
made a part thereof) calling for and urging the approval of ild 
merger by the affirmative vote of the holders of two-thirds of 
the total number of the outstanding shares of the ccmraon stock 
of NEW HAVEN, (which Report, Notice and Proxy Statement, issued 
and circulated) for the purpose of inducing the stockholders in 
NEW HAVEN to approve said issuance of NEW HAVEN stock, and, there¬ 
by, to deliver to US, MHS, Miami, Benner, the NEW HAVEN stock 
referred to above for inadequate consideration, as well as in¬ 
creased domination and control of the business and assets of NEW 
HAVEN by US and MHS at a fraction of the intrinsic worth thereof. 
The Report, Notice and Proxy Statement as was known to the indi¬ 
vidual defendants was distorted and misleading in the respects 
hereinafter alleged in subparagraphs (a) through (g) and was 
engineered by the conspirators in order to mulct NEW HAVEN of 
the said 1,377,774 shares of its stock for inadequate consideration 
and to benefit the Simjins at the expense of NEW HAVEN and to 
obtain the approval of the holders of two-thirds of the total 
number of the outstanding shares of NEW HaVEN common stock by the 
unlawful means herein alleged so as to prevent and forestall the 
NEW HAVEN stockholders from protecting and preserving NEW HAVEN's 
stock and assets: 
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(a) The suppression and concealment of the fact 
that, prior to and without the proposed merger, NEW HAVEN had 
begun to realize profits as a result of economics and other 
improvements achieved by management, and had, for the four- 
month period frcro October 1963 through January, 1964, actually 
shown a profit of $ 100 , 000.00 as evidenced by unaudited figures, 
or same amount approximately equal thereto. In furtherance of 
such suppression and concealment in said Annual Report and Proxy 
Statement, the defendants reported instead and emphasized the 
purported fact that NEW HAVEN "has been sustaining losses contin- 
ua -*-4y the past 7 years", thereby placing a great strain upon 
its finances, implying that no meaningful present or future profit 
picture could be presented and that the proposed merger was in¬ 
dispensable to the future growth and profitable operation of NEW 
HAVEN, that the current fiscal year (that is October 1, 1963 
through September 30, 1964) would be a good one as a result of 
the merger, and that NEW HAVEN was on the threshold of a "new 
era of progress and profitability" if the proposed merger were 
approved, thereby, creating the false and misleading impression 
that NEW HAVEN was not and could not then be earning profits - 
despite management's current program of economy, liquidation of 
unprofitable plan and reduction of debt- unless and until the said 
merger favored by US and MHS was approved, when in truth and 
in fact, defendants well knew that was not the fact. 
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(b) The suppression and concealment of the said 
facts for the purpose of disguising NEW HAVEN’S actual earnings 
and earning potential, absent a merger, so as to justify said 
proposed stock ratio and to discourage active opposition thereto 
for the benefit of NEW HAVEN and to forestall any prevention of 
the issuance of the said NEW HAVEN stock for inadequate considera¬ 
tion, as hereinabove alleged. 


(c) The suppression and concealment of the true 
liquidation value of the assets and plants of NEW HAVEN and the 
value thereof to Miami and Benner for such purpose, despite the 
fact that: 

(i) the purported net asset value or book 
value of NEW HAVEN was reported as $5,526 million 
dollars, as contrasted with the net asset value or 
book value of Miami and Benner reported at $2,452 
million dollars; 

(ii) that the Simkins family after the 
merger would be able to liquidate, at will, all or 
any portion of said $5,526 million in book assets 
through their resultant 76.3^ stock control; and 

(iii) sales by NEW HAVEN of fixed assets in 
the fiscal year ending September 30, 1963 result¬ 
ed in substantial gains, indicating that the book 
values of fixed assets might in instances be less 
than their true worth. 


(d) The statement to stockholders that the 
$2,000,000 tax loss carry-forward was totally worthless and for 
that reason, would be of no value to the Simkins family after the 
merger and, therefore, did not, justify any consideration whatever 





% 
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in the purported negotiation between NEW HAVEN directors and 
Miami and Benner directors or in the stock ratio resulting there- 
frcm. 


(e) The statement or implication that the over- 
the-counter market prices for the common stock on January 15, 
1964 were the proper basis for determining the said stock ratio, 
to the exclusion of the other elements and value factors herein¬ 
above referred to, pertinent to any arm's-length dealing and 
concealed from the NEW HAVEN stockholders, to wit: 


(I) the true current earnings and profit 
of NEW HAVEN from October 1, 1963 through January 
30, 1964; 

(H) projections of earnings and profits of 
NEW HAVEN for the current fiscal year based on the 
operations, as existing without a merger; 

(HI) the "going concern" value of NEW HAVEN; 

(IV) the liquidation or net asset value of 
NEW HAVEN; 

(V) the going value of NEW HAVEN'S $2,000,000 
tax loss carry-forward; 

(VI) the value to NEW HAVEN of the agreement 
of S3MC0 WASTE PAPER, INC. 4 to sell the $2,100,000 
note of Penn Mutual Life Insurance Co. to NEW HAVEN 
at a discount of approximately $440,000 even if said 
merger were not approved; 

(VII) the value to NEW HAVEN of the various in¬ 
novations, improvements and consolidations of plant 
and personnel effected by the new management of NEW 
HAVEN since July 1963 as it was reflected in the 
current operations and in the profitability of NEW 
HAVEN'S operation, and as it would continue to be 

so reflected in the absence of the proposed merger; 


*1 
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(VIIl) the particular worth or peculiar 
value of the said assets and operations to Miami, 

Benner and their stockholders; 

all of which factors should have entered into the negotiations of 

the 3tock ratio between the NEW HAVEN directors and the Miami and 

Benner directors and should have been dealt with and disclosed 

in said Proxy Statement if the defendants had properly discharged 

their duties as directors and fiduciaries of NEW HAVEN. i 

(f) The statement or implication that one of the 
"reasons" for the merger was the necessity to obtain sufficient 
cash and credits with which NEW HAVEN could obtain the benefit of 
an agreement of S1MC0 WASTE PAPER, INC., (hereinafter called 
"SIMCO") whereby SIMCO, a company affiliated with Miami and 
Benner and owned and controlled by LJS, MHS and the Simkins 
family, having entered into an agreement on December 31, 1963 to 
purchase a note due Penn Mutual Life Insurance Company (the unpaid 
balance of which in December 1963 was $2,100,000) for $1,666,687 
upon certain terms and conditions, agreed to sell the said note 
to NEW HAVEN at its cost, when in truth and in fact: 

(i) neither the said agreement between SIMCO 
and NEW HAVEN (nor the cash and credits required 
for consunmation thereof) were dependent upon said 
merger; 

(II) the repurchase of said note by NEW HAVEN 
and the advantages flowing therefrom could have been 


if 
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achieved by equivalent means; and 

(ill) the entire transaction was a ruse and 
a device by US and HMS to render NEW HAVEN apparent¬ 
ly dependent upon the Simkins family and their pro¬ 
posed merger, to exert undue, synthesized pressure 
upon NEW HAVEN stockholders to accept and approve 
said merger and to suppress and conceal a current 
quarterly profit to NEW HAVEN of $100,000 for that 
purpose. 

(g) The statement or implication, (for the purpose 
of discouraging stockholder opposition or organized dissent to 
said plan) that dissenting holders of conmon stock of NEW HAVEN, 
in the event of the merger, had rights under Sections 33-373 and 
33-37*+ of the Connecticut Stock Corporation Law to an appraisal 
of the fair value of their stock, thus granting to them an appa¬ 
rent choice of accepting said stock ratio or an appraisal of their 
shares when, in truth and in fact, the dissenting stockholders had 
no such rights. 

(B) Although NEW HAVEN’s management and directors 
agreed to use, and did use an investigation and appraisal of Miami 
and Benner by the American Appraisal Company taking into account 

the history of the companies, their financial position, "prospective 

0 

net profit" cash flow, the "character, physical condition, and 
utility of the plant assets”, "the fair market value of non-operating 
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property" as well as "the value indicated by capitalization of 
net profit and cash flow" (Exhibit "A" hereto, p. 10 ) as the 
basis for the evaluation of Miami and Benner, solely for the 
purpose of furthering the aims and objectives of said conspiracy 
and solely in order to keep the amount of stock in the surviving 
NEW HAVEN to be paid to existing NEW HAVEN stockholders at a 
minimum and the amount to be paid by US, MHS, DS and the Simkins 
interests at a maximum and to ensure the issuance of the said 
1>377,77^ shares to the Simkins for a grossly inadequate considera¬ 
tion to NEW HAVEN, the individual defendants willfully failed and 
neglected to have any similar appraisal or study made of the iden¬ 
tical factors in NEW HAVEN, even though such a study could have 
been made and could have assisted an independent NEW HAVEN board 
in obtaining a more advantageous agreement for 
NEW HAVEN from Miami, Benner and the Simkins interests. Any and 
all information bearing upon said factors including the current 
values of NEW K.»,EN's operations, the current profitable nature 
of NEW HAVEN's operations, the fair market value of NEW HAVEN'S 
non-operating properties, including the sales prices and corres¬ 
ponding depreciated book values of assets sold during 1963 and 
I 96 U, the current worth or value in the market and to the Sim¬ 
kins interest of NEW HAVEN's $2,000,000 tax loss carry-forward 
and the true current profits of NEW HAVEN were deliberately 
suppressed and withheld for the purposes hereinabove alleged to 
the detriment of NEW HAVEN. 


•7 
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12. It was, and it still is, the intention of the 
Simkins family to have the following dependent corporations, 
all or substantially all of the capital stock of which is owned 
by US, MHS, DS and other members of the Simkins family, continue 
to engage in the business transactions described below with the 
surviving NEW HAVEN, with the acquiescence of the individual 
defendants unless they be restrained by order of this Court: 

Simco, Machinery Rental and Equipment Inc., Lesado Inc., 

Tropical Systems, Inc. and Service Container, Inc.: 

(a) Simco and its wholly-owned subsidiary. 
Seaboard Paper Stock, Inc., a Florida corporation, both of which 
are engaged in the business of grading and baling waste paper, 
supply approximately 40)6 to 50)6 of Miami’s waste paper require¬ 
ments and it is believed that they shall continue so to do for the 
Miami division of NEW HAVEN after the merger. 

(b) Machinery Rental & Equipment, Inc. leases 
paper box machinery and equipment to Benner and shall continue so 
to do for she Benner division of NEW HAVEN after the merger. 

(c) Lesado Inc., owns and leases to Miami 
approximately one acres of land with buildings and improvements 
at an annual rental of $ 18,000 and shall continue so to do until 
at least 1967 with Miami division of NEW HAVEN after the merger. 

(d) Tropical Systems, Inc. owns and leases 


ir 
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to Miami and Benner, trucks, tractors and automotive equip*** 
and shall continue so to do after the merger. 

(e) Service Container Inc. is engaged in 
manufacturing corrugated cartons used for shipping purposes and 
cliall supply all of Benrer's requirements in such cartons after 
the merger. It also sub-leases 3,000 square feet of space from 
Benner for which it pays $3,000 per annum under lease expiring 
December 31 , 1973 and shall continue so to do after the merger. 

(f) The terms and conditions of said proposed 
transactions between LJS, MHE, DHS and corporations owned or 
controlled by them were not entered into at arm's-length and 

were entered into for the personal benefit and gain of the said 
Simkins family members and shall continue to be maintained for 
that purpose fr«n and after said merger as an added benefit or 
advantage to them. The said terms, conditions, gains and bene¬ 
fits were not adequately disclosed in said proxy statmnent and, 
therefore, the NEW HAVEN stockholders were not properly advised 
of the nature, scope and extent of the personal interest of UE, 
MItS and the Simkins family, in advocating and in consunmating said 
merger and in continuing to maintain said personally profitable 
transactions and arrangements with the surviving NEW HAVEN. In¬ 
sofar as the merger contemplated continuance of said profitable 
arrangements and transactions with the Simkins family without such 
disclosure, it constituted a violation of defedants’ duties to 
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NEW HAVER and an unlawful attempt by them to obtain prior 
approval for waste of NEW HAVEN's assets for the benefit of the 
Simkins family and diversion of corporate opportunities for 
their benefit, which should now be restrained by this Court. 

13. The defendants, in attempting to justify the 
aforesaid stock ratio presented in the Proxy Statement, sent to 
the NEW HAVEN stockholders (Exhibit "A" hereof) a covering letter 
fron the American Appraisal Company evaluating the current worth 
of Miami and Benner "as of August 31 , 1963 ". The said Proxy 
Statement fails to disclose the current v-orth as of January 196 U 
or at any time reasonably proximate to the closing date of said 
merger, despite the fact that both Miami and Benner are going 
companies. 


14. 7h presenting the alleged "MARKET PRICE OF NEW 
HAVEIfSTOCK" in said Proxy Statement (p. 14 of Exhibit "A") the 
NEW HAVEN management and defendants failed to disclose that „he 
bid and asked quotations set forth therein were neither the actual 
market prices for the said cannon stock, or nor truly reflective 
thereof, but rather only the quotations given therefor in the 
over-the-counter market and failed to disclose actual market 
prices known to, or wi ich could be ascertained by its management, 
the volums of stock relating to said prices and quotations, the 
total supply and amount of stock traded in the over-the-counter 
market and the extent to which said market was unrepresentative 
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of underlying "fair market values" corresponding to the 
measure or standard purportedly used by The New Haven 
directors in evaluating the Miami and Benner stock. 

15. From in or about August 1963 to February 
1964 by means of the pessimistic and bearish resports and 
concealments of material facts, hereinabove alleged, the 
defendants aided in preventing any sales in the over-the- 
counter market from reflecting an informed judgment of 
willing buyers and sellers as to the fair value of NEW 
HAVEN'S stock, as part of their overall scheme to effect 
the unlawful and unfair merger of which corn* laint is made 
herein, and, by the same token, presented an untrue standard 
of value of NEW HAVEN stock, known to be untrue by NEW HAVEN's 
management. 

1 6 . By means of the aforesaid scheme and plan, 
the individual defendants, in violation of their respective 
duties as directors of NEW HAVEN, iiave participated in a waste 
of NEW HAVEN's assets, the unlawful issuance of 1,377>774 shares 
of its stock to their said co-conspirators for grossly inadequate 
consideration, to the loss of and damage to NEW HAVEN in the 
amount of at least $2,000,000, as a secret profits, representing 
the difference between the true worth of said 1,377,774 shares 
and the true worth of the consideration paid therefor, to wit, 
the Miami and Benner stock. The individual defendanis are 
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Jointly and severally liable therefor to NEW HAVEN. The 
individual defendants are liable to NEW HAVEN for said loss 
and damage upon the additional ground that, under Connecticut 
law, even in the absence of fraud, the said transaction was 
null and void. 

17. Unless restrained by this Court, the defendants 
herein named shall continue to commit the acts herein complained 
of, or acts substantially similar thereto. 

18. There is no adequate remedy at law for NEW 

HAVEN. 


WHEREFORE, it is respectfully prayed that a Judgment 
be made and entered herein: , 

(a) enjoining and restraining the defendants, their 
officers, agents, servants, attorneys and employees from taking 
any steps to consummate the merger referred to in the complaint, 
and from committing any of the acts herein complained of, 

of any acts substantially similar thereto; 

(b) declaring on behalf of and in the interest of 
NEW HAVEN that the transactions herein complained of to be 
null and void, and ordering that any acts, resolutions, 
approvals or steps taken by the individual defendants to 
consummate, or in furtherance of the said proposed merger 
be declared null, void and unlawful; 
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(c) directing and requiring each of the defendants 
other than NEW HAVEN to account for any and all profits, 
gains, benefits or advantages resulting from the acts herein 
complained of, and to pay to NEW HAVEN any and all damage 
arising therefran together with such amounts as will indemnify 
and hold NEW HAVEN harmless from all future damage which may 
result from the said acts; 

(d) appointing a receiver for the assets of NEW 
HAVEN who shall be directed and required to preserve said 
assets from further waste or misconduct by the defendants, 
and. pending further order of the Court, to superintend the 
acts of NEW HAVEN* ^rectors and officers for that purpose; 

(e) providing such other and further relief as to 
this Court may deem just and proper, including provision for 
the payment of costs and expenses and an allowance for the 
reasonable value of the services rendered by plaintiff's 
attorneys in this action, resulting in benefit to NEW HAVEN' 
or its common stockholders. 




I 
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Pennsylvania; Leon Meltzer is a resident of the state of 
Pennsylvania; Jacob S. Slegal is a resident of the state of 
Pennsylvania; Malcolm Sanders is a resident of the state of 
Pennsylvania. 

Jurisdiction and Venue 

Jurisdiction of this Court upon this Count II 
is based upon (i) the provisions of Section 1331 of the Judicial 
Code of the United States (28 U.S.C. §1331), and (ii) the 
provisions of Section 27 of the Securities Exchange Act of 1934, 
as anr mini (15 U.S.C. Section 7&aa) by reason of the violation 
by the defendants of the provisions of the said Act hereinafter 
specified. 

Venue is laid in this judicial district under the 
provisions of Section 27 '>f the Securities Exchange Act of 1934, 
as Mended (15 U.S.C. Section 78aa). The acts and transactions 
constituting the unlawful acts herein complained of having beer 
carried out in this Judicial district in that the printed Proxy 
Statement and Annual Report hereinabove alleged were transmitted 
via the United States mails from this dis'nrJe* to all the record 
holders of BH HAVES by the directors of HEW HAVES, including the 
individual defendants. 

ACTS COfflAIBED CF 

10.-15. Plaintiff incorporates paragraphs 9, 10, 11, 
12, 13 and lb of Count I as paragraphs 9, 10, 11, 12, 13 and 14 
of this Count II with the same effect as is set forth hereat, word 
for word, and re-numbered as aforesaid. 
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16. The scheme and plan hereinabove alleged 
constituted a scneme, device or artifice whereby NEW HAVEN 

as the issuer and seller of securities, to wit, said 1,377,7714 
shares of its common stock would be defraud id into issuing said 
stock for inadequate consideration and by the misrepresentations 
hereinabove alleged and, as a purchaser of securities, to wit, 
the stock of Miami and Benner, hereinabove alleged, for a 
consideration which exceeded by at least $2,000,000, the true 
value and worth of said Miami and Benner stock. 

17. The aforesaid Proxy Statement is a manipulative, 
deceptive, misleading ana fraudulent scheme, device and artifice 
issued and mailed via the United States mails in cc mection with 
the purchase and sale of securities in violation of applicable 
statutes of the United States and of the Rules and Regulations 

of the Securities and Exchange Commission promulgated pursuant, 
thereto, as hereinafter more specifically described, in that: 

(a) The said Proxy Statement contained the willful 
concealments, misrepresentations, omissions of material facts 
necessary in order to make statements contained therein, in the 
light of the circumstances in which they wer; made not misleading, 
detailed in paragraphs 9, 10, 11, 12, 13 and 14 hereof. 

(b) Said purchase and sale was to be effected only 
upon the affirmative vote of two-thirds of the stockholders of 
NEW HAVEN. The said scheme and plan was designed and employed to 

e.lect said purchase and sale by obtaining said requisite stockholder 
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consent by use of the mails through the means described in 
subparagraph (a) hereof. 

18. By reason of the foregoing, the individual 
defendants and their co-conspirators, directly or indirectly, 
by use of means or instrumentalities of interstate commerce and 
of the mails employed a device, scheme, artifice to defraud in 
connection with the purchase and sale of securities to the loss 
and detriment of the seller and purchaser, NEW HAVEN and thereby 
violated Section 10(b) of the Securities and Exchange Act of 1934, 
as amended and Rule 10(b)5 of the Securities and Exchange Act, 
promulgated pursuant thereto. 

19. By reason of the foregoing the individual 
defendants and their co-conspirators, directly or indirectly, 
by use of means or instrumentalities of interstate commerce, 
employed devices, schemes or artifices to defraud in connection 
with the purchase and sale of securities to the loss and detriment 
of the seller and purchaser NEW HAVEN and thereby violated the 
baid Section 10(b) of the Securities Exchange Act and Regulation 
10 (b)5 prcxnulgated pursuant thereto. 

20. By reason of the foregoing, the individual 
defendants and their co-conspirators, directly or indirectly, by 
use of means or instrumentalities of interstate commerce, engaged 
in the acts, practices and courses of businesses hereinabove 
specified which operated or would operate as a fraud or deceit 
upon any person in connection with the purchase and sale of 
securities to the loss and detriment of the purchaser NEW HAVEN 
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and thereby violated the said Section 10(b) of the Securities 
Exchange Act and Regulation 10(b)5 promulgated pursuant thereto. 

21. As a court of law and equity, this Court 
pursuant to Section 27 of the Securities Exchange Act has broad 
equitable jurisdiction to entertain this derivative action and 
to fashion any appropriate remedy to right the wrong and injury 
done to NEW HAVEN as a person injured as a result of the violations 
of the Securities Exchange Act herein complained of. 

22. NEW HAVEN has no adequate remedy at law. 

WHEREFORE, plaintiff prays that this Court: 

1. Order and adjudge and decree that the defendants 
have violated tne Securities Exchange Act and Rule 10(b) 5, as 
hereinabove alleged. 

2. That the defendants be adjudged liable to NEW 
HAVEN for all loss, injury and damage caused to it by virtue of 
the acts and transactions complained of in this Count, including 
the sale by NEW HAVEN of said 1,337,774 shares of its ccmmon stock 
par value and the purchase by it of all the authorized and issued 
Common and Preferred Stock of Miami and Benner and that NEW HAVEN 
shall have judgment therefor against each of the said defendants, 
jointly and severally in the amount of $2,000,000 plus such additional 
amounts as the Court shall determine to have been the actual damage 
occasioned to NEW HAVEN. 

3. That this Court award to plaintiff his costs and 
reasonable expenses in preparing and prosecuting this action, and 
allow to his attorneys reasonable attorneys' fees for-their services 


5 / 
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rendered in the premises. 

4. That this Court provide for such other and 
further relief as it may deem necessary and proper. 

October 5, 1965. 


SACHS, SACHS, GIAMO & SACHS 


By_ 

Kalman A. Sachs 
A Member of the Firm 
207 Orange Street, 

New Haven, Connecticut. 

OF COUNSEL 

LIEBOWTTZ, DEIXEL & BRODSKY 
50 Broad Street, 

New York, k, N.Y. 

BOBROFF, 0L0N0FF & SCHARF 
122 E. 42nd Street, 

New York 17, N.Y. 
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COPY ATTACHED: "NOTICE OF ANNUAL AND SPECIAL 

MEETING OF STOCKHOLDERS, 
FEBRUARY 28, 196L. :l _ 


(Reproduced infra as Appenuix F) 


EXHIBIT "A" 


i'/ 

i 



APPENDIX C 


UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


JEFF SIMON, as Custodian For Gail Nina 
Simon, Under the New York Uniform Gifts 
to Minors Act, 

Plaintiff, 

VS. 

THE NEW HAVEN BOARD & CARTON COMPANY, 
INCORPORATED, ET AL 


JIVIL ACTION 
NO. 10U25 


Defendant 


ANSWER TO SECOND AMENDED 
VERIFIED COMPLAINT 

C OUNT I 

1. As to paragraph 1, it is admitted that since on or about 

December 15, l'^63, 1000 shares of $10 par value common stock of 

The New Haven Board & Carton Company, Inc., represented by certificate 
number F1313 have been registered to the plaintiff. Defendants have 
no knowledge or information sufficient to form a belief regarding 
the remaining allegations c? paragraph 1. 

2. The allegations of paragraph 2 are admitted. 

3. As to paragraph 3, it is admitted that plaintiff has been a 

stockholder of New Haven since on or about December 15, 1963, and that 

no effort has been made by plaintiff to secure from the managing 
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directors of New Haven the relief sought herein. All remaining 
allegations of paragraph 3 are denied. 

4. The allegations of the first two sentences of paragraph 4 
are admitted except it is denied that William B. Gumbart is presently 
a director of New Ha^en. The allegations of the third sentence of 
paragraph 4 are denied. 

5. The allegations of the first three sentences and the sixth 
sentence of paragraph 5 are admitted. All remaining allegations of 
paragraph 5 are denied. 

6. As to paragraph 6, the allegations of the second sentence 
and the allegation that on July 10, 19^3» Florida corporations in 
which Leon J. Simkins, Morton H. Simkins and other members of the 
Simkins family owned interests acquired 149,371 shares of New Haven 
stock are admitted. All remaining allegations of paragraph 6 are 
denied. 

7 . As to paragraph 7, it is admitted that the five corporations 
named in the first sentence were corporations which were organized 
under the laws of the State of Florida, that such corporations and 
Miami were wholly owned by members of the Simkins family, and that 
prior to February 28, 1964 Leon J. Simkins, Morton H. Simkins and 
Dorothy Simkins owned the amounts of stock specified in the last 
three sentences. All remaining allegations of paragraph 7 are denied. 

8. As to paragraph 8, it is admitted that plaintiff asserts 
that .jurisdiction exists pursuant to B1332 and that venue is proper 
pursuant to 61391 and all remaining allegations thereof are denied. 


/ 
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9-12. Insofar as paragraphs 9, 10, 11, 12 and 13 accurately 
repeat or restate facts appearing in Nsw Haven's Annual Report dated 
February 7, 1964, and in New Haven's Notice of Annual and Special 
Meeting of Stockholders and Proxy Statement dated February 12, 1964, 
they are admitted. All remaining allegations of paragraphs 9, 10, 11, 
12 and 13 are denied. 

13. The allegations of paragraphs 14, 15 , 16, 17 and 18 are 
denied. 

COUNT II 

1-7. The answers to paragraph 1 through 7 of Count I are hereby 

realleged. 

8. The allegations of paragraph 8 are admitted. 

9. As to paragraph 9, it is admitted that plaintiff asserts 
that jurisdiction exists pursuant to §1331 and that venue is proper 
pursuant to 15 U.S.C. §78aa and all remaining allegations thereof 
are denied. 

10-15. The answers to paragraphs 9 through 14 of Count I are 
hereby realleged. 

16-22. The allegations of paragraphs 16, 17, 18, 19, 20, 21 
and 22 are denied. 

DEFENDANTS (Other than 
Malcolm Sanders) 

jjy S/john D. Fassett 

JOHN D. FASSETT 
Their Attorney 







* 
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CERTIFICATE OF SERVICE 

This is to certify that on the 4th day of March, 1966 , a copy 
of the foregoing was mailed to Herbert L. Scharf, Esq., Bobroff, 
Olonoff & Scharf, 122 E. 42nd Street, New York 17, New York and 
Kalman A. Sachs, Esq., Sachs, Sachs, Giaimo & Sachs, 207 Orange 
Street, New Haven, Connecticut. 

S/john D. Fassett 

JOHN D. FASSF"T 
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Cl<* >< WO F.Supp. 297 (1«M) 


Jeff SIMON, as Custodian lor GaU Nina 
Simon, Under the New York Uniform 
Gifts to Minors Act, Plaintiff, 
v. 

The NEW HAVEN BOARD A CARTON 
COMPANY, Incorporated, Edwin W. 
Miller, Sterling R. Chatfleld and Wil¬ 
liam B. Gumbart, Defendants. 

Civ. No. 10425. 

United States District Court 
D. Connecticut. 

Feb. 8. 1966. 


Stockholder’s derivative suit. On 
defendants’ motion to dismiss for failure 
to state a claim upon which relief could 
be granted, the District Court, Zampano, 
J., held that rule providing that it is un¬ 
lawful to engage in any act, practice or 
course of business which operates or 
would operate as a fraud or deceit upon 
any person, in connection with a pur¬ 
chase or sale of any security, applies to 
a fraud upon a corporation when acting 
through its stockholders, and that allega¬ 
tions by plaintiff that value of stock 
issued by corporation pursuant t<i au¬ 
thorisation for merger was J2.000.000 in 
excesa of consideration received was suf¬ 
ficient to constitute corporate harm es¬ 
sential to an action. 

Motion denied. 


1. Corporations €=204 

A derivative action may be brought 
on behalf of a i jrporation under rule pro¬ 
viding that it is unlawful to engage in 
any act, practice, or course of business 
which operates or would operate as fraud 
or deceit upon any person in connection 
with the purchase or sale of any security. 
Securities Exchange Act of 1934. § 10(b), 
15 U.S.C.A. § 78j(b). 

2. licenses «=•!*Vi (40) 

Corporate issuance of stock is a 
“sale” within meaning of rule providing 
that it is unlawful to engage in any act, 
practice or course of business which op¬ 
erates or would operate as a fraud or 
deceit upon any person, in connection 

no r Sm — im 


with purchase or "sale” of any security. 
Securities Exchange Act of 1934, § 10 
(b), 15 U.S.C.A. § 78j(b). 

See publication Words and Phrases 
for other judicial constructions and 
definitions. 

S. Licenses 018'/, (40) 

Rule providing that it is unlawful 
to engage in any act, practice or course 
of business which operates or would op¬ 
erate as a fraud or deceit upon any per¬ 
son, in connection with a purchase or 
sale of any security, applies to a fraud 
upon a corporation when acting through 
its stockholders. Securities Exchange 
Act of 1934, § 10(b), 15 U.S.C.A. § 78j 
(b). 

4. Licenses C=39.36 

Allegations in derivative action, that 
there was concealment of value of cor¬ 
poration’s tax loss carryforward, failure 
to credit liquidation value of company’s 
assets, goodwill and recent improvements, 
and painting of an overly pessimistic pic¬ 
ture of corporation’s future, alleged more 
than a breach of general fiduciary duties 
of corporate officers and directors; such 
allegations disclosed facts which involved 
deceit and fraud associated with sale of 
securities. Securities Exchange Act of 
1934, § 10(b), 16 U.S.C.A. § 78j(bl. 

5. Licensee 0=39-36 

Allegation by plaintiff in stockhold¬ 
er’s derivative action that value of stock 
issued by corporation pursuant to author¬ 
isation for merger was 52,000.000 in 
excess of consideration received was suf¬ 
ficient to constitute corporate harm es¬ 
sential to an action under rule providing 
that it is unlawful to engage in any act, 
practice or course of business which 
operates or would operate as a fraud or 
deceit upon any person, in connection 
with the purchase or sale of any security. 
Securities Exchange Act of 1934, § 10 
(b), 15 U.S.C.A. | 78j(b). 


Kalman A. Sachs, Sachs, Sachs, Giaimo 
& Sachs, New Haven, Conn., Herbert 
Scharf, Bobroff, Olonoff & Scharf, New 
York City, for plaintiff. 


yy 
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John D. Fassett, Wiggin & Dana, New 
Haven, Conn., for defendants. 

ZAMPANO, District Judge. 

This is a derivative suit brought on 
behalf of the New Haven Board & Carton 
Company, Incorporated (‘‘New Haven”) 
by plaintiff Jeff Simon, custodian for a 
minor who is a stockholder in the com¬ 
pany. The defendants are members of 
the board of directors of the company. 
Named as cc-conspirators but not de¬ 
fendants 1 2 are Leon J. Simkins, a director 
and President, Morton H. Simkins, a 
director, Executive Vice President and 
Treasurer, and Dorothy Simkins. another 
director. 

The defendants move to dismiss Count 
II of the Second Amended Verified Com¬ 
plaint for failure to state a claim upon 
which relief can be granted. Rule 12(b) 
(6), Fed.RCiv.P. 

The transaction complained of con¬ 
cerns the acquisition by New Haven of 
certain Florida corporations owned by 
the Simkins. Plaintiff contends the 
merger was authorized by the share¬ 
holders of New Haven on the basis of 
falsified and misleading reports and 
proxy statements which were prepared 
and distributed under Simkins’ direction 
with full knowledge of the defendants. 
As a result of an undervaluation of New 
Haven and the overvaluation of the ac¬ 
quired corporations the value of the 
stock issued by New Haven pursuant to 
the authorization was $2,000,000 in ex¬ 
cess of the consideration received. An 
added consequence of the merger is the 
Simkins now control 76% of the voting 

1. On Mny 21, 106,’>. the Court granted 
without objection the motion of Leon J. 
Simkins, Morton II. Simkins. and Dorothy 
Simkins, mho mere named among others 
ns defendant*, to diMninn became of im¬ 
proper venue. 

2. See 17 C.F.K. f 240.1 Ob-5 (1001): 

It shall be unlawful for nn.v person, di¬ 
rectly or indirectly, by the use of nny 
mean* or instrumentality of intenttnte 
commerce, or of the mnils or of nny fa¬ 
cility of nny national securities ex¬ 
change, 


stock of New Haven compared with 33% 
prior to the consolidation. 

The two counts of the complaint are 
based on the same operative facts. The 
first count asserts a common law action 
for relief under state law and, there being 
diversity of citizenship, federal jurisdic¬ 
tion is not contested by the defendants 
in the instant motion. 

Jurisdiction of Count II rests on Sec¬ 
tion 27 of the Securities Exchange Act 
of 1934, 15 U.S.C. § 78aa, granting ex¬ 
clusive federal jurisdiction over suits 
brought pursuant to the provisions of 
that Act. The question raised by de¬ 
fendants’ motion is whether the facts 
alleged in Count II state a claim under 
§ 10(b) of the Act, 15 U.S.C. § 78j(b), 
and Rule 10b-5, the general anti-fraud 
rule promulgated thereunder by the 
Securities and Exchange Commission. 

Rule 10b-5 provides, inter alia, that it 
is unlawful “to engage in any act, prac¬ 
tice, or course of business which operates 
or would operate as a fraud or deceit 
upon any person, in connection with the 
purchase or sale of any security.” * 

11, 2] Since its passage in 1942, Rule 
10b-5 has received significant judicial 
amplification as a basis for civil liability. 
Fleischer, Federal Corporation Law: An 
Assessment, 78 Harv.L.Rev. 1146 (1965); 
Comment, Civil Liability Under Section 
10B and Rule 10B-5, 74 Yale L.J. 653 
(1965); Ruder, Pitfalls in the Develop¬ 
ment of a Federal I,aw of Corporations, 
59 Nw.L.Rev. 185 (1964). It is now set¬ 
tled that a derivative action may be 
brought on behalf of the corporation un¬ 
der the Rule, Fischman v. Raytheon Mfg. 
Co., 188 F.2d 783 (2 Cir.1951); Ruckle 

(a) To employ any device, aeheme, or 
artifice to defraud. 

(b) To make nny untrue statement of a 
material fact or to omit to state n ma¬ 
terial fnrt necessary in onler to make the 
statements mmle, in the light of the cir¬ 
cumstances under which they were made, 
not misleading, or 

(c) To engnge in nny act. practice, or 
course of business which operates or 
would o|ieratc ns a fraud or deceit upon 
any person, in connection with the pur¬ 
chase or sale of nny security. 


t 





Appendix D-3 


HMOH v. NEW HAVEN BOARD * CARTON COMPANY 

Cite as 230 F.Supp. 29? (1900) 


299 


▼. Roto American Corporation. 339 F.2d 
24 (2 Cir.1964), that the corporate issu¬ 
ance of stock is a ‘'sale” within the 
meaning of the Rule. Ruckle v. Roto 
American Corporation, supra at 27; 
Hooper v. Mountain States Securities 
Corp., 282 F.2d 195, 200-203 ( 5 Cir. 
I960), and that appropriate operative 
facts may support both common law and 
federal causes of action. O'Neill v. May¬ 
tag, 339 FJ2d 764 (2 Cir.1964). 

[3] While recognizing the current 
trend of the authorities, defendants argue 
reasonable limits would be breached if 
the Rule is applied to r. fraud upon a 
corporation when acting through its 
stockholders. The Court disagrees. The 
Rule provides civil redress for damage 
to a corporation resulting from decep¬ 
tion in the disclosure of information 
which affects corporate decisions in the 
purchase and sale of securities. In 
Ruckle, members of the board of directors 
were deceived by the fraudulent failure 
to disclose information; here, stockhold¬ 
ers were. Both cases involve fraud upon 
the decision-making body of the corpora¬ 
tion. The result in both is the same— 
injury to the corporation. In this Court’s 
opinion the difference in the acting cor¬ 
porate body is not sufficient to warrant 
a result dissimilar to Ruckle. All infor¬ 
mation reasonably relevant to a rational 
investment must be disclosed to the deci¬ 
sion-making body, whether that body be 
composed of directors, officers or share¬ 
holders of the corporation. See, Eagle 
v. Horvath, 241 F.Supp. 341; 241 F.Supp. 
345, 347 (S.D.N.Y.1965). 

O'Neill v. Maytag, 339 F.2d 764 (2 Cir. 
1964), does not furnish the precedent 
which defend .nts seek. In that case the 
question posed was whether "it is suffi¬ 
cient for an action under Rule 10b-5 to 
•liege a breach of • * • general 

fiduciary duties where the breach does 
not involve deception.” 339 F.2d at 767 
(emphasis added). Since the complaint 
did not allege facts that demonstrated an 
Exchange Act fraud on the corporation, 
the Court of Appeals held dismissal of 
the action was proper. 


[4] In the instant case, however, the 
plaintiff states facts supporting the 
claimed deception particularizing among 
other things: the failure to disclose the 
existence of a $100,000 profit, the con¬ 
cealment of the value of New Haven’s 
tax loss carryforward, the failure to 
credit the liquidation value of the com¬ 
pany’s assets, goodwill and recent im¬ 
provements, and the painting of an overly 
pessimistic picture of New Haven's fu¬ 
ture. Clearly the complaint alleges more 
than a breach of the general fiduciary 
duties of the corporate officers and direc¬ 
tors; it discloses facts which, taken as 
true for the purpose of this motion, in¬ 
volve deceit and fraud associated with the 
sale of the securities. 

[5] Lastly, the defendants deny the 
corporation is a defrauded party. At 
most, it is claimed, the transaction has 
resulted in a dilution of the value of the 
individual shares which may support 
an individual shareholder's cause of ac¬ 
tion but does not constitute corporate 
harm essential to a Rule 10b-5 action. 
Cf. Hoover v. Allen, 241 F.Supp. 213, 
226-229 (S.D.N.Y.1965). On the other 
hand, plaintiff asserts the stock issued 
by New Haven, $2,000,000 in excess of 
the consideration received, should be 
treated as any other asset such as cash. 
Ruckle, citing with approval Judge 
Brown’s statements in Hooper v. Moun¬ 
tain State Securities Corp., 282 F.2d 195, 
203, cert, denied 365 U.S. 814, 81 S.Ct. 
695, 5 L.Ed.2d 693, lends clear support 
to plaintiff's position: 

"Considering the purpose of this 
legislation, it would be unrealistic 
to say that a corporation having the 
capacity to acquire $700,000 worth 
of assets for its 700,000 shares of 
stock has suffered no loss if what 
it gave up was $700,000 but what it 
got was zero. If—as we very much 
doubt—accountants would support 
any such contention as a consequence 
of the esoteric mysteries of the 
double enlry system, Lislon Zander 
Credit Cs. v. United States, 5 Cir., 

1960 276 F.2d 417, 422, the law with 


He 
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its eye on reality would have to part 

company with such purists.” 

Another element of corporate loss is that 
"(i)n one sense the company has not 
parted with the shares; they still repre¬ 
sent claims against it, and claims fraudu¬ 
lently obtained.” Fleischer, Federal Cor¬ 
poration Law; An Appraisal, supra, at 
1161. An unfavorable investment as the 
one alleged here, moreover, will often 
depress public capital investment in the 
company and make institutional borrow¬ 
ing more difficult or at higher rates. 

Thus, in a real sense the company’s means 
of financing may be restricted as a re¬ 
sult of the transaction. 

For these reasons, defendants' motion 
to dismiss is denied. 1 


H? 
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THE NEW HAVEN BOARD & CARTON COMPANY, INC. 

TO OUR STOCKHOLDERS: 

This is the first letter I have been privileged to write to 
stockholders since becoming President of the Company this past July. 
Although it is disappointing to report a loss for the year of $831,702, 
this figure reflects non-recurring accounting adjustments which Manage¬ 
ment believes will place our financial reporting on a more conservative 
and realistic foundation. The adjustments include a write-down of 
$75,000 of work-in-process and finished goods inventories and a writeoff 
of $308,256 of inventory of maintenance parts and supplies. The Company 
also had a non-recurring gain of $32,41+3 on the sale of fixed assets. 
Without these extraneous items, the operating loss of the Company would 
have been $480,889. Moreover, a substantial portion of the Company's 
operating loss was attributable to the operation of the Bartgis Division 
which for economic reasons was shut down at the end of November. 

Vigorous action has been taken by Management to place the operations 
of the Company on a profitable basis. In this connection, Management has 
been actively pursuing two goals: (l) reduction of cost through fuller 
utilization of our facilities and personnel and elimination of unnecessary 
overhead charges, and (2) expansion of the Company's business through 
internal growth and through acquisition of profitable companies. 

In keeping with the foregoing policies, Management has taken the 
following action: 

The Company's salaried payroll was reduced approximately 2 % prior 
to the Bartgis shutdown and total hourly wage costs have been substantially 


y; 

/ 
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lowered without curtailment of productive capacity or ability to 
service our customers with quality merchandise. One of the great 
strengths of the Ccmpany has been its long standing reputation for 
maintaining high standards of quality and service. No reductions in 
our Technical, Quality Control or Sales/Service Departments have been 
made and it is Management's plan to further enhance its reputation for 
quality and service by further strengthening and building on these 
fine pillars of our business. 

Our New York office has been closed and its personnel have been 
moved to New Haven. This has not only resulted in substantial savings, 
but has achieved centralization of all management, sales and executive 
functions at our main offices in New Haven. 

During the past several years, the Bartgis Division has been 
operating at a greatly reduced capacity and its losses have continued 
to grow. In order to curtail these losses, Management has found it 
necessary to close the Bartgis Plant. In the opinion of Management, 
most of the folding carton volume that previously was produced by the 
Bartgis Division can be handled at New Haven through better utilization 
of our productive capacity and skills, thereby effecting considerable 
overall economies. The Bartgis Plant will be maintained, however, on a 
stand-by basis and will be available for resumption of operations in 
the event that business conditions so warrant. 

Management has arranged to purchase and retire its $3,000,000 note 
issued to the Penn Mutual Life Insurance Company on which the principal 
balance is $2,100,000 for $1,637,500 plus accrued interest. Upon the 
consummation of this transaction, the Company will achieve a net reduction 
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in liabilities and a concomitant gain in net worth of $462,500 and 
restrictions on payment of dividends and other corporate transactions 
will be removed. 

The lithographic needs of our customers have continued to grow, 
and although our affiliated company, Grinnell Lithographic, Inc. has 
provided excellent quality and service, Management has decided to 
establish supplemental facilities at New Haven. As an initial step in 
this direction, a four-color Miehle 76" Offset Press has been purchased 
and installed and is about to commence operations. With the combined 
iacilities of New Haven and Grinnell, we will not only increase our 
productive capacity but be able to offer our custcsners a larger variety 
of offset equipment and obtain additional flexibility in meeting their 
requirements. 

A most important development is the proposed merger of Miami 
Paper Board Mills, Inc. and Benner Box, Inc., both of Miami, Florida, 
with and into New Haven, the terms of which are set forth in the Proxy 
Statement enclosed herewith. An Agreement and Plan of Merger has already 
been approved by the Board of Directors of New Haven and will be presented 
to the stockholders for their approval at the Annual and Special Meeting. 
Miami and Benner which respectively manufacture paperboard and folding 
boxes in the State of Florida, have a concentration of sales in the fast 
growing Southeastern area of the United States. They have been managed 
by your President and Executive Vice President for many years and have 
achieved a growth in sales and profits which have greatly exceeded the 
average in the industry. The Miami Companies have very strong financial 
positions, with large current assets and net working capital and practically 
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no debt. They operate modern and efficient facilities, have low 
production costs and efficient organizations, and have shown regular 
and increasing profits. 

The Miami Companies will provide new types of business, additional 
facilities and increased productive capacity which will enable New Haven 
to expand its business by serving the needs of its customers in the 
Southeastern portion of the United States, where many of New Haven's 
major accounts are rapidly expanding their operations. Through the 
integration of management, sales and executive functions of the combined 
companies, it is believed that substantial operating economies will be 
achieved. The merger will also provide a broader base for the establish¬ 
ment of research and development facilities, which are essential to the 
innovation of new products and improvement of existing ones. The merger 
will greatly improve New Haven's financial position, placing it in a 
better condition to finance the purchase of modern and improved equipment 
and to compete for new business. It will also provide the cash and 
credits necessary to consummate the purchase of the Penn Mutual Life 
Insurance Note mentioned previously. For all of the foregoing reasons. 
Management urges your support of the merger. 

The Board of Directors has also approved and recommended the 
adoption of a Restricted Stock Option Plan, the terms of which are set 
forth in the Proxy Statement. Management believes that such a plan is 

t 

essential not only to attract and recruit management personnel, but to 
provide an incentive and reward for those employees whose loyalty and 
devotion are necessary to the Company's success. 

Management has adopted a policy of meeting regularly with the 


leaders of our unions in order that we may better understand each 
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other's problems, since the cooperation of all is essential to an 
efficient and profitable operation. We liave been greatly encouraged 
by the intelligent and responsible approach of the union leaders and 
believe that they appreciate that job security and enhanced benefits 
to their membership depend on the most efficient use of manpower and 
facilities and the greatest possible productivity. 

Although no meaningful prediction of sales or profits can be 
made at this time in view of the foregoing developments, Management 
is confident that with the approval of the proposed merger, the current 
fiscal year will be a gcod one, and it is its firm belief that New Haven 
is on the threshold of a new era of progress and profitability. 

It is hoped that as many of you as possible can attend the Annual 
and Special Meeting on February 28 and Management looks forward to the 
pleasure of meeting you personally. In the event that you are unable 
to attend, we would appreciate your returning your Proxy in the 
enclosed self-addressed envelope. Since a favorable vote by the holders 
of at least two-thirds of the outstanding shares is required for approval 
of the proposed merger, it is particularly important that your Proxy be 
returned as promptly as possible, regardless of whether your stock holdings 
are large or small. 

While it is a fact that efficient modern productive facilities are 
essential for corporate success, our most important assets are the men 
and women of New Haven, our fine customers, our loyal suppliers, and the 
guiding judgment and counsel of our Directors to whom we express our very 
sincere appreciation. 

Respectfully, 

S/Leon J. Simkins 

LEON J. SIMKINS, PRESIDENT 

February 7, 196*4 

i 
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THE NEW HAVEN BOARD & CARTON COMPANY, INC. 


NOTES TO FINANCIAL STATEMENTS 


September 30, 1963 

NOTE 1 ooEy ENT 1N AXD PROPERTi ' leased to affiliated 

&^sifcfisas jayTteir gg^ 5 

|._j “WnS? 00 wit * 1 t ^ e . n ,^° vc transaction, the Conoy purchased the 
NOTE 2-LONC-TERM DEBT: 

»nceO,m^ SSd M^ch°S l&s'X't^ Th »ft- Mutu«l Life Insur- 

»,'iK^&KS's; 

m.W,MOT.OOotZi^d5K7 t 2hto d 'S%^S5.'’ 

NOTE 3 metoods T1NC chance ,n inventobt FRICINC AND 

.- mo ' e conservative approach, which we 
° v "'>ead in inventories of work in process 

mateiy *75,000. with . corresponding increase in the net loss for the year 

^^ , p to ^^.< M ^P=te P ^. etSd°£ 

to c£y no inventory^ vdue riXp^eX*M* fSTTv'* ^th'*^ “ d 

Zt* ** oiling book inventory ammanttagto 

^ IU^Srr5S* neOU5 " rm " m ^ """* »««SL?S SS2 

NOTE 4-CUAHANTY: 

ated ^ y 7i * Kuaranteed " the'* b * nicking fr**"- ftom “ •**- 

escess of the guaranteed indebtednM*.^ * Comp * n r •» be substantially in 
NOTE 5-SUBSEQUEN'T EVENTS: 

Corporatio°n'hJ^ake^il' sl^ps^cwsMr^^ff^^hdb^l,' he °?‘T rt of ,he 
Division plant located u. Ilthester. Maryland " W down of ,U Bir, *“ 


(•) Management adopted a rr 
* P S r * V ^’ v°j* pp ‘>J n £ the factor of ove 
*» September 30. 
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THE NEW HAVEN BOARD 

STATEMENT OF Fl> 

September 30, 1963 i 


ASSETS 



SeptemLi 

•r 30, 


1963 

1962 

CURRENT ASSETS 



Cash 

« 524,220 

5 447,340 

Accounts receivable, 



Net of allowance for losses 



(1963-538,h73; 1962-530,939) . 

1,808,367 

1,667,410 

Inventories of raw materials, supplies, work 

in 


process and fini**hed goods, at the lower of 


cost or market (Note 3) 

1,865,102 

2,727,242 

Prepaid expenses . 

73,734 

47,017 

Total current assets 

$ 4,271,423 

5 4,889,009 


OTHER ASSETS 

Investment in affiliated company—at cost 


(Note 1) . 

Iaind and building leased to affiliated cornpany- 
at cost, less depreciation (Note 1) 

Miscellaneous investment—at cost 

Deferred charges 

321,793 

364,325 

37,838 

12,090' 

321,793 

378,935 

42,377 

13,405 

Total other assets 

$ 736,046 

5 756,510 

PROPERTY, PLANT AND EQUIPMENT- 

At cost .. 

15,924,872 

15,853,251 

Less—accumulated depreciation 

10.7292252 

10.310,551 

Property, plant and equipment-net 

5,195,620 

5,542,700 


$10,203,089 

$11,1882219 


See notes to f 

ACCOUNT* 

To The Board of Directors and Stockholders 

The New Haven Board & Carton Company. Inc. 

New Haven, Connecticut 

We have examined tic statement of financial condition of Th« New 
Haven Board & Carton Comp my, Inc. as c f S« \ t oile r 30, 19(*3, and the related 
statement »»f iucom** and retained c.;?uinc> for the year then oulcd. Our 
rvimin ti >n w as r»» •*!•.* in aiv.*rd.uue v tth Hi lt rally accepted an litim* stand¬ 
ards, ami accord imi'y u* Ivd-n seen t«t* »>t tii • .nvuiintmg r« cords and such 
other auditing pnvixlmes as we i\»:j<idc?cd ri ves* ir> in the cireiinistances. 
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& CARTON COMPANY, INC. 

, T ANCIAL CONDITION 

ind September 30, 1962 

LIABILITIES 

September 30, 


CURRENT LIABILITIES 

Notes payable—bank 

1963 

$ 950,000 

730.168 

1962 

$ 750,000 

812.909 


216,900 

246,120 

Wages and expenses accrued 

224,545 

229,278 

Long-term debt— dee within one year 

252,343 

279,173 

Total current Utilities 

t 2.373.956 

» 2,317,480 


LONC-TERM DEBT 

(Net of curat portion above) 


3K2 note?, payable $150,000 annually, balance 
March 1975 (Note 2) 

1,950,000 

2,100,000 

61 mortgage note «a property leased to affiliate, 
payable $8,750 quarterly (Note 1) 

227,500 

262,500 

55-5KS notes, payable $50,000 annually 

100,000 

150,000 

Equipment and other notes payable 

25,096 

-r- 


Total long-teas debt -....$ 2,302,596 $ 2.512.500 


STOCKHOLDERS' EQUITY 


Common stock-per value $10 

Authorized 500,000 shares 

Issued and outstaadmg 460,353 shares 

4,603,530 

662,031 

4,603.530 

662.031 

Retained earnings (Note 2). 

260,976 

1.092,678 

Total stockholders’ equity 

$ 5,528,537 

$ 6,358,239 


$10,203,089 

$11,188,219 


inancial statements 

{ 

JSTS’ REPORT 

In cur opinion, the accanqtanying statement of financial condition and 
statement of income and rrtainrd earnings present fairly the financial position 
of The New Haven Board k Carton Company, Inc. at September 30, 1963, 
and the results of its operatioss for the year then ended, in conformity with 
generally accepted accounting principles apulied on a basis consistent with 
that of the preceding year reerpt as to the change explained in Note 3 to the 
financial statements. 

LEWIS SACAL & CO. 

Certified Public Accountants 


New Haven, Connecticut 
Dccemlier 9. 19t>> 
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fife NEW HAVEN BOARD & CARTON COMPANY, INC. 


STATEMENT OF INCOME AND RETAINED EARNINGS 
Years Ended September 30, 1963 and September 30, 1962 


Sales, Net of discounts, 

allowances and freight 

Costs and expenses 

Cost of goods sold (Note 3) 

Selling, administrative, 
arid general expenses 


Income or (loss) from operations 

Other deductions—net 
Interest expense 
Less-miscellaneous income 

Other deductions—net 

(Loss) before extraneous items 
(Loss) resulting from charge off of 
maintenance parts and supplies 
inventories (Note 3) . 

Cain on sales of fixed assets 
Net (loss) . 


Retained earnings, beginning of year 
Retained earnings, end of year 


Depreciation charged to operations 


Years Ended 
September 30, 
1983 1982 


>20,819,048 

19.487,351 

1,7 91,047 

21,258,398 

(439,350) 

143,515 

28,976 

118,539 

(555,889) 

(308,256) 

32,443 

(831,702) 

1,092,678 

$ 280,976 

> 529,673 


>21,331,590 

19,354,630 

1,932,868 

21,287,498 

*4,092 

151,754 

26,630 

125,124 

(81,032) 

806 

(80.224) 

1,172,908 

> 1,092,678 

> 534,283 


See imtrs to financial statements 
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THE NEW HAVEN BOARD & CARTON COMPANY, INC. 


Directors 

Leon J. Simkins, Chairman 

Sterling R. Chatfield Edwin \V. Miller 

W illiam B. Cumbart Malcolm Sanders 

Charles R. Hailey Jacob J. Siegal 

John L. McCreery Dorothy Simkins 

Leon Meltzer Morton H. Simkins 


Officers 

I^on J. Simkins ...,... President 

Morton H. Simkins Executive Vice President and Treasurer 
Francis S. Wakeman Senior Vice President 

Harry M. Bull . Vice President 

Jacob J. Siegal .. Secretary 

William S. Medinger . Controller 

Harold A. Wilson Assistant Secretary 

Executive and General Sales Offices 

259 East Street, New Haven, Connecticut 06508 

Plants 

New Haven, Connecticut 
Uchester, Maryland • 

Richmond, Virginia 
West Hempstead, Long Island, N. T. 


Auditors 

Lewis Sagal & Co., Certified Public Accountants 
152 Temple et, New Haven, Connecticut 06510 


Counsel 

Cumbart, Corbin, Tyler A Cooper 
205 Church Street, New Haven, Connecticut 06509 
Baldwin, Jarman & Norris 
Fidelity Building, Baltimore, Maryland 21201 


Transfer Agent 
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NOTICE OF ANNUAL AND SPECIAL MEETING OF STOCKHOLDERS 

of 

:.fE NEW HAVEN BOARD & CARTON COMPANY, INCORPORATED 

FEBRUARY 28, 1964 


To thl Stockholder: 

Notice Is Hereby Given that an Annual and Special Meeting of the Stockholders of The New Paver. 
Board &, Carton Company, Incorporated, will be held on Friday, February 28. l'JC-l at 10 o’clock in the 
forenoon, at the Taft Hotel, New Haven, Connecticut, for the following purposes: 

(1) To elect Directors for the ensuing year. 

(2) To consider and take action with respect to the approval and adoption of the Agreement and 
Plan of Merger dated January 16, 1964, between The New Haven Board & Carton Company, Incorpo¬ 
rated, Miami Paper Board Mills, Inc., a Florida corporation, and Benner Box, Inc., a Florida corpora¬ 
tion, which Agreement provides for the merger of Miami Paper Board Mills, Inc , Benner Box, l^e. and 
their subsidiary corporations with and into The New Haven Board & Carton Company, Incorporated, 
upon the terns and subject to the conditions contained in said Agreement and Plan of Merger, a copy 
of which is attnehed as Exhibit “A” to the within Proxy Statement, and upon any other matters relating 
or incident to the proposed merger. 

(3) To consider and take action with respect to the approval and adoption of a Restricted Stock 
Option Plan; and 

(4) To transact such other business as may properly come before the meeting or any adjournment, 
thereof. 

. ~fJb~ tO 

Only those Stockholders of the Company of record aa of Friday, January-31,-1964; will be eligible to 
vote at the meeting or any adjournment or adjournments thereof. 

It is important that your stock be represented at the meeting. If you do not plan to attend the meeting 
in person, you are urged to sign, date and mail the enclosed Proxy immediately. 

By Order of the Board of Directors 

/s/ Jacob J. Siegal 

New Haven, Conn. Secretary 

February 12, 1964. . /' 


THE AFFIRMATIVE VOTE OF THE HOLDERS OF TWO-THIRDS OF THE TOTAL NUMBER 
OF THE OUTSTANDING SHARES OF THE COMMON STOCK OF THE COMPANY IS REQUIRED 
FOR THE APPROVAL OF THE MERGER. 

I 

1 Plaintiff's Exhibit 4 
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THE NEW HAVEN BOARD & CARTON COMPANY, INCORPORATED 


PROXY STATEMENT 


'iiiis statement is furnished to the holders of shares of Common Stock of The New Haven Board & 
Carton Company, Incorporated (“New Haven”), in connection with the solicitation of proxies by the 
Management of New Haven for use at the Annual and Special Meeting of Stockholders to be held at the 
Taft Hotel, New Haven, Connecticut on February 23, 1964, at 10:00 o’clock in the forenoon, and at any 
adjournment or adjournments thereof. 

Among the matters to be considered and acted upon at the Stockholders Meeting is the approval and 
udoption of an Agreement and Plan of Merger, merging Miami Paper Board Mills, Inc. and its wholly- 
owned subsidiary, Simkins Properties, Inc., Florida corporations (“Miami”) and Benner Box, Inc. and its 
wholly-owned subsidiary. Samson Properties, Inc., Florida corporations (“Benner”) (said corporations 
being sometimes hereinafter called “Miami Companies”) with and into New Haven which shall be the 
surviving company in the merger and shall continue its corporate existence as a Connecticut corporation 
under its present charter, as modified and restated by said Agreement and Plan of Merger (“Surviving 
Company”). A copy of the Agreement and Plan of Merger (“Agreement”) is set forth in full in Exhibit 
“A” attached hereto. 

In addition to the merger of the Miami Companies into New Haven, the present activities and personnel 
of four affiliated companies, Benner Box Sales, Inc. (“Box”), Miami Paper Board Sales, Inc. (“Sales”), 
Tropical Board Sales, Inc. (“Tropical”) and Dixie Printing Ink, Inc. (“Dixie"), all Florida Corporations, 
will be transferred to New Havra. 

Abo to be considered and acted upon at the Stockholders’ Meeting is a Restricted Stock Option Plan 
for the purpose of enabling New Haven to obtain and retain key executive employees. 

The Board of Directors of New Haven, at a meeting held on January 16,1964, approved (a) the Agree¬ 
ment and Plan of Merger, and (b) a Restricted Stock Option Plan, both subject to approval of stockholders. 

The Boards of Directors of Miami and Benner, at meetings held on January 16, 1964, approved the 
Agreement and Plan of Merger. On February 3, 1964, the stockholders of Miami and Benner unanimously 
approved, adopted and ratified the Agreement and Plan of Merger. 

BUSINESS AND PROPERTIES OF NEW HAVEN 

New Haven was incorporated in the State of Connecticut as “The New Haven Pulp & Board Company,” 
on January 18, 1901. Its name was changed to “The New Haven Board & Carton Company, Incorporated," 
on January 30, 1961. ' 

New naven manufactures paperboard, converted paperboard products, folding cartons and corrugated 
containers, which it sells primarily in the Northeastern area of the United States. It caters to a wide diversi¬ 
fication of industries and has long been an important factor in the areas it serves. 





Appendix F-4 


New Haven owns and operates plants at New Haven, Connecticut, in which it manufactures paper- 
board and folding cartons in buildings containing approximately 400,000 square feet. The paperboard 
manufacturing capacity at this plant is 200 tons per day. The Bartgis Division of New Haven, at llchester. 
Maryland has a paperboard manufacturing capacity of approximately 15C tons per day, and complete 
folding carton manufacturing facilities located in buildings owned by New Haven containing approxi¬ 
mately 200,000 square feet. At West Hempstead, New York, New Haven operates the W. W. Fitzhugh 
Division which has complete manufacturing facilities for all types of corrugated shipping containers 
and corrugated display items, located in a one-story plant cor lining approximately 75,000 square feet, 
which is occupied under a lease expiring in 1974. At Richmond, Virginia, New Haven operates a fold¬ 
ing carton plant which specializes in the manufacture of flip-top cigarette cartons, located in approxi 
matcly 8,000 square feet of leased space. New Haven also owns a 35% interest in The Grinnell Lithographic 
Company, Inc. located at Islip, New York, which engages in offset printing of labels and posters in a one- 
story building containing approximately 65,000 square feet, which is owned by New Haven and leased to 
Grinnell. 

| 

New Ha^en maintains product research and development departments and generally sells its products 
direc Jy to its customers through its own rales organization. 


BUSINESS AND PROPERTIES OF MIAMI COMPANIES 


Miami was incorporated in the State of Florida as Miami Mills, Inc., on October 31, 1939. Its name was 
changed to Miami Paper Board Mills, Inc., on July 29,1946. 

Miami is presently the only paperboard mill manufacturing folding and set-up box board in the 
State of Florida. In 1946, when the present management acquired control of Miami, its paperboard production 
was approximately 25 tons a day. Its production has increased regularly each year since 1946 through the 
addition of new and improved equipment, and it now produces approximately 85 tons a day. 

Miami occupies a complex of modern, well designed, one-story buildings containing approximately 70,000 
sqnare feet, located on a site of approximately 14 acres in a highly industrialized section of Miami, Florida, 
within one mile from the Miami International Airport, wb<ch properties it leases from Simkius Properties, 
Inc. and Samson Properties, Inc., its and Benner’s wholly owned subsidiaries, respectively, and from Lcsudo. 

Inc., an affiliated company. 

Miami operates complete facilities for the manufacture of paperboard including one 7 cylinder board 
machine, its own machine shop, water system and power generating plant. Its machinery and equipment is 
modern, efficient and well maintained and compares favorably with equipment used by competitive companies. 
A large portion of tho equipment has been designed and built by Miami’s Engineering Department. Miami 
also maintains a fleet of modem trucks, tractors and automotive equipment, a small portion of which is leased 
from Tropical Systems, Inc., an affiliated company. 

The entire output of Miami is sold through Miami Paper Board Mills Sales, Inc. (“Sales”), and Tropical 
Board Sales, Inc. ("Tropical”). The sales companies sell approximately two-thirds thereof to Benner. The 
balance is sold to folding and set-up paper box plants and paper tube manufacturers located throughout th< 
Southeastern area of the United States, and in Latin American countries. All of these products are sold 
directly to its customers except for a minor portion, which is sold through paper board distributors. Upon 
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consummation of the merger, the activities and personnel „f Sales and Tropicttl will bo transferred to Now- 
Haven. 

Miami is a closely held corporation, all of the stock of which is owned by members of the Simkins 
family. Leon J. Simkins owns directly and bencficia'.y approximately 51.33% of the Common Stock and 
approximately 12% of the Preferred Stock. Morton II. Simkins owns directly and beneficially approxi¬ 
mately 26.33% of the Common Stock and approximately 12% of the Preferred Stock. Dorothy Simkins owns 
directly and beneficially 4% of the Preferred Stock. 


Benner • 

Benner was incorporated in the State of Florida, on January 14, 1950, and is the successor in interest to 
the oldest folding carton manufacturer in the State of Florida. 


Benner is the largest producer of folding paper boxes in the State of Florida and manufactures a wide 
variety of cartons for all types of industries. Since the Simkins family acquired control, in January 1950, its 
productive capacity and sales have increased each year. 

Benner occupies modern, well designed, one-story buildings containing approximately 175,000 sqaure 
feet of space on approximately six acres of land situated adjacent to the property occupied by Miami, which 
it leases from Samson Properties, Inc., its wholly owned subsidiary. It owns approximately 75% to 80% of its 
operating machinery and equipment, and leases the balance from Machinery Rental & Equipment Company, 
Inc., an affiliated company. All of its machinery and equipment is modern, efficient and well maintained and 
compares favorably with equipment used by competitive companies. Benner also maintains a fleet of modem 
trucks, tractors, and automotive equipment, a small portion of which is leased from Tropical Systems, Inc., 
an affiliated company. It maintains facilities for both rail and truck shipments on the premises 

Benner primarily serves the textile and food industries located throughout the Southeastern and South¬ 
western portions of the United States and Puerto Rico. Benner sells all of its products direct to its cus¬ 
tomers through Benner Box Sales, Inc. (“Box’’), an affiliated sales company which has employees and sales 
representatives in approximately twelve states. Upon consummation of the merger, the activities und per 
sonncl of Box and Dixie Printing Ink, Inc. (which supplies Benner’s ink requirements) will be transferred 
to New Haven. 

The folding paper box industry is a highly competitive industry, but Benne. has improved its sales and 
profit position annually. 

Benner is a closely held corporation, all of the stock of which is owned by members of the Simkins family 
Leon J. Simkins owns directly and beneficially approximately 56% of the Common Stock, and Morton H. 
Simkins owns directly and beneficially approximately 22% of the Common Stock. 


REASONS FOR THE MERGER AND OPINION OF EXPERTS 
Opinion of Management 

The New Haven Board of Directors hus unanimously approved the proposed merger and has recom¬ 
mended its approval by the stockholders. In the opinion of Management, the following are the principal 
reasons for and benefits to be obtained from the merger. / 
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Many of New Haven’s customers have plants in the Southeastern area of the United States and arc 
expanding their operations in that area. The acquisition of the Miami and Benner facilities will enable New 
Haven to better serve its customers’ requirements and possibly to obtain a larger share of the market. At 
the present time, New Haven has some accounts in the South which it may serve more profitably through 
the production of the required products at Miami. Similarly, Benner has accounts in the New England, 
New York and Baltimore areas which may be more profitably served by manufacturing the required products 
at New Haven. 

Through the integration of management, and the purchasing and sales operations of the combined 
companies, it is believed that substantial operating economies will be achieved. 

The combination of the New Haven and Miami operations will enable it to establish a common Research 
and Development Department to develop new and improved products which are essential to New Haven’s 
efforts to advance in today’s competitive market. 

New Haven’s financial position will be greatly strengthened through the merger. New Haven has been 
sustaining losses continuously for the past 7 years, thereby placing a great strain on its finances. As a result 
of the merger, New Haven will be placed in a more favorable position to purchase additional productive 
equipment and to eompete for new business. 

On March 15, 1955, New Haven borrowed from Penn Mutual Life Insurance Company $3,000,000, on 
which the unpaid balance in December, 1963 was $2,100,000, amortizable at the rate of $150,000 per year. 
On December 31, 1963, Simeo Waste Paper, Inc., a company affiliated with the Miami Companies, entered 
into an agreement with Penn Mutual Life Insurance Company to purchase the Note for $1,660,687. It paid 
on account of the purchase price $423,187, on December 31, 1963, and $900,000, on January 7,1964, leaving 
a principal balance of $337,500. The sum of $168,750 is due on or before June 30,1964 and an equal amount 
is due on or before December 31, 1964, plus five per cent (5%) interest per annum on unpaid balances. 
Simeo Waste Paper, Inc. has agreed to sell the Note to New Haven at its cost which is approximately $440,000 
below face, and New Haven’s Board of Directors has approved the purchase. The cash and credits required 
to purchase the Note will become available as soon as the merger is effective. Elimination of the Penn Mutual 
Life insurance Company Note from the New Haven balance sheet will greatly improve New Haven’s financial 
standing and will eliminate other restrictions on New Haven’s ability to make advantageous borrowings or to 
declare and pay dividends. 

INDEPENDENT APPRAISAL—AMERICAN APPRAISAL COMPANY 

The American Appraisal Company of Milwaukee, Wisconsin, one of the oldest and most prominent 
appraisal firms in the country, made an investigation and appraisal of the Miami Companies. After investign 
tion and analyris of the financial information concerning the Miami Companies and inspection of their prop 
erties, the American Appraisal Company valued the Miami Companies at the sum of $6,200,000, allocating 
$4,000,000 to Miami and its wholly owned subsidiary, giving effect to the operations of its affiliated sale> 
companies (the activities and personnel of which will be transferred to New Haven upon the merger); and 
allocating $ 2 , 200,000 to Benner and its wholly owned subsidiary, giving effect to the operations of its 
affiliated sales company and affiliated ink supplier (the activities and personnel of which will be transferred 
to New Haven upon the merger). The final appraisal of the American Appraisal Company is set forth in its 
letter, dated January 21, 1964, which follows, and a complete copy of the American Appraisal Compan> 
report is on file at the offices of New Haven and is available during regular business hours for inspection b» 
stockholders. 
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The American Appraisal Company’s report of its independent appraisal of the fair market value 
of the Miami Companies is too voluminous to incorporate in full in the Proxy Statement. However, the extent 
and nature of its study is indicated in its covering letter which follows: 


TIIE AMERICAN APPRAISAL COMPANY 
Investigations — Valuations — Reports 


Mr. L. J. Sim kins 
President 

Benner Box, Inc., and 
Miami Paper Board Mills, Inc. 
Miami, Florida 


General Office 
Milwaukee 1, Wisconsin 


January 21,1964 


Dear Sir: 


In accordance with your authorization we have made an investigation and appraisal of Miami Paper 
Board Mills, Inc., Benner Box, Inc. and subsidiary companies, and submit herewith the report on our 
findings. 

The appraisal was made for the purpose of expressing an opinion of the fair market value of the desig¬ 
nated business enterprises ns of August 31, 1963. The term “fair market value” as used herein is defined 
as being the amount at which the respective business enterprises would exchange between a willing buyer 
and a willing seller with equity to both. 


The opinion of value cited herein represents an opinion of the fair market value of the capital stock 
of the two eompanies, including their wholly-owned subsidiaries, under the presumption that all stated 
liabilities will be assumed by the buyer. Furthermore, it is our understanding that, in any sale or merger, 
all of the functions of the affiliated companies, Miami Paper Board Mills Sales, Inc.. Tropical Board Sales, 
Inc., Benner Box Sales, Inc., and Dixie Printing Ink, Inc. will be transferred to, and assumed by Miami 
Paper Board Mills, Inc. and Benner Box, Inc., but that neither the capital stock nor the assets of these 
affiliated companies would be transferred, and the appraised value reported herein is based upon this 
principle. 

We were furnished individual audit reports of each company, prepared by Weber, Thompson & 
Lcfeourt, Certified Public Accountants, Miami, Florida, together with financial und other information 
prepared by company personnel, and all of this information has been accepted, without further audit, as 
correctly reflecting business operations and conditions. 


The appraisal report comprises: 

This introductory letter which identifies the property under appraisement, describes the 
principles of valuation and presents the conclusion of value. 

A report section containing a history and review of company operations, an analysis of finan¬ 
cial status and earnings, a presentation in detail of the method of valuation, and a conclusion 
of value. 
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Explanatory exhibit* comprising: 

Exhibit A—Balance Sheet, Calendar Years 1959-62 and as at Aug. 31, 

1963. Miami Paper Board Mills, Inc 

Exhibit B—Comparative Statement of Income, Calendar Years, 1958-62; 

.twelve months ended Aug. 31, 1963. Miami Paper Board 
Mills, Ine. 

Exhibit C—Balance Sheet, Calendar Years 1958-62. Simkins Properties, 

Inc. 

I 

Exhibit D—Comparative Statement of Income, Calendar Years 1958-62. 

Simkins Properties, Inc. 

Exhibit E—Comparative Statement of Income, Fiscal Years ended Au¬ 
gust 31, 1959-63. Miami Paper Board Mills Sales, Inc. 

.. ■ Exhibit F—Comparative Statement of Income, Fiscal Years euded Au¬ 
gust 31, 1959-63. Tropical Board Sales, Inc. 

Exhibit G—Balance Sheet, Fiscal Years ended August 31, 1959-63. Ben¬ 
ner Box, Inc. 

Exhibit H—Comparative Statement of Income, Fiscal Years ended Au¬ 
gust 31, 1959-63. Benner Box, Inc. 

Exhibit I—Balance Sheet, Calendar Years 1958-62. Samson Properties, 

Inc. 

Exhibit J—Comparative Statement of Income, Calendar Years 1958-52. 

Samson Properties, Inc 

Exhibit K—Comparative Statement of Income, Fiscal Years ended No¬ 
vember 30, 1961-62. Dixie Printing Ink, Inc. 

Exhibit L—Comparative Statement of Income, Fiscal Years ended Au¬ 
gust 31, 1959-63. Benner Box Sales, Inc. 

Exhibit M—Financial Statistics, Comparative Companies. 

The appraisal investigation indud d a personal inspection of the property and operations of the 
several companies, and consultation with management concerning historical and prospective operations and 
related matters. The opinion of value expressed herein is based primarily upon consideration of: 

The history of the companies, nature of business operations, their financial position, 
and historical and prospective net profit and cash flow. 

The character, physical condition, and utility of the plant assets. 

The value indicated by capitalization of net profit and cash flow, at rates of return 
developed by analysis of similar companies whose stocks are publicly traded. 

The fair market value of non-operating property. 
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conditions previously defined, is: 

Miami Paper Board Mills Group 
Benner Box Group 


$4,000,000 

$2,200,000 


i STp "^ n0 .pS*“° n °' “ J *“ U "' “ '» ‘ h « «• » -7 lUbUiO- 


Respectfully submitted, 

The American Appraisal Company 


/•/ C. B. O. Walker 

Assistant Vice President 


January 21, 1964 


BASIS OF KEROEE 

Approval of the merger by the stockholders will result in the following transactions: 

The par value of New Haven’s Common Stock will be reduced to *1 on from emnn a .l . 

an accounting transfer of *4 141 177 from • J, Y Ucca to $1.00 from $10.00 and there will be 

“ isz fisrjssair; z'SoSsrr- ,he 

-J'XHO ZZ Z. ?r"“ ^ ° f ""T W-W i-*d ..d outstanding, including 

«< stock, 00 O ;.7itTr;L —“ li “ 

accoraancc with the valuations esUib.ished by the American Appraisal Compand L S alZ ’ “ 

£S^SSSSSSr3Si355 

ssSsSZxrzm 

the r^TrctSt” “ WU ’ b "” e Amai ' 1 Cmm ““ '"“n-ootion .( N.tv never, ,»d 
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SUMMARY OF COMPARATIVE FINANCIAL DATA 

_^ he x f oli<,u ’ ine comparative financial data has been prepared from the pertinent financial statements 
of Thi New Haven Board St Carton Company, Incofporated and the Miami Companies (including the 
sales and earnings of the affiliated companies whose activities will be acquired by New Haven). 

PRE-TAX EARNINGS 



New Haven 

New Haven 

Earnings Per Share 

Miami 

Earnings 



1963. 

$(83# ,702) 

$(1.80) 

$1,038,028 (est.) 


1962. 

(8Q.224) 

(.17) 


796,598 



1961. 

(ip0,677) 

(.41) 


630,058 



1960. 

(777,841) 

(1.69) 


394,008 



1959 

(770,262) 

(167) 


411,246 



5 Year Average. 

(530,141) 

(1.15) 


653,987 


• 

m 

1903 

1902 

1901 

1900 


1959 

combined Pre-Tax Earnings 

Miami Paper Board Mills, Inc... Dec. 31 

$ 500,000* 

$ 396,031 $ 

284,448 

$ 157,445 

$ 

/ 

138,258 

Benner Box, Inc. Aug 31 

279,233 

194,447 

150,399 

75,082 


115,538 

Simkina Properties, Inc. Dec. 31 

28,000* 

24,477 

28,602 

29,119 


31,785 

Samson Properties, Inc. Dec. 31 

Miami Paper Board Mills 

36,000* 

35,432 

29,713 

24,968 


34,829 

Sales, Inc. Aug. 31 

97,881 

53,377 

54,628 

37,575 


46,164 

Tropical Board Sales, Inc. Aug. 31 

43,676 

41,637 

55,111 

45,558 


14,595 

Benner Box Sales, Inc. Aug. 31 

29,489 

34,335 

27,620 

24,261 


30,077 

Dixie Printing Ink, Inc. Nov. 30 

Total . 

* Estimated December 31, 1963. 

(X) Not opera tin* in present function. 

23,749 

16,862 

(463) 

(X) 


(X) 

$1,038,028 

$ 790,598 $ 

630,058 

$ 394,00S 

$~ 

411,246 

Combined Net Worth at the Miami Companies 






Miami Paper Beard Mills, Inc... Dec. 31 

$1,403,486 

$1,103,318 $ 

904,494 

$ 763,623 

$ 

681.39S 

Benner Box, Inc. Aug. 31 

536,920 

377,381 

278,546 

184,309 


141,816 

8 imkins Properties, Inc. Dec. 31 

220,564 

202,492 

185,358 

166,129 


146,652 

Samson Properties. Inc. Dec. 31 

Total. 

290,900 

269,174 

246.607 

226,905 


209,427 

$2,451,870* 

$1,952,365 $1,615,065 

$1,340,966 

$1,179,293 


• November 30. 1963 


tr 
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■ 

Combined Sales (Gross) 

Miami Paper Board Mills 

Sales, Inc.*. Aug. 31 $2,326,532 S2,371,400 $2,194,149 $1,888,855 $1,935,530 

Tropical Board Sales, Inc. Aug. 31 72,328 200,351 147,714 157,331 321,242 

Benner Box, Inc. Aug. 31 3,559,952 3,089,307 2.664,227 2,572,701 2,359,955 

Dixie Printing Ink, Inc. Nov. 30 50,667 49,180 22,970 (X) (X) 

Total . $6,009,^79 $5 710,238 $5,029,060 $4,618,887 $4,616,727 


* Inter company sales b.v Miami Paper Hoard Mills, Tnc. to Miami Pa. ;r Board Mills Sales, Jnc. have been eliminated. 
(X) Not engaged in present function. 


COMPARATIVE SALES 

(In Thousands of Dollars) 




NEW HAVEN 



MIAMI* 




Net 

Sties 

Increase or 
(Decrease) 

% 

Gross 

Sales 

Increase or 
(Decrease) 

% 

Earned 
on Sales 

1963. 

$20,819 

$ (513) 

(2.4%) 

$6,009 

$299 

5-2% 

17.1% 

1962. 

21,332 

(264) 

(1.2%) 

5,710 

681 

13.5% 

13.9% 

1961. 

21,596 

(3,038) 

(12.3%) 

5,029 

410 

9.0% 

12.6% 

1960. 

24,634 



4,619 



8.5% 

Increase or (Decrease) 
between years 


(3,815) 



1,390 



% of Increase or (Decrease) 


(15.5%) 



30.1% 



* See Combined Sales (Gross) above for list of companies 
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BALANCE SHEET COMPARISON 




(la Thousand* ot Dollar*) 




Row Haven 

Miami, 



Board & Carton 

Benner 

Pro Forma 


Company 

and Siibcldiarie* 

Total** 


Data 




Sept. 30, 1963 

Nov. 30, 1963 


Cash and Government Securities 

.$ 524 

$ 1,057 

$ 1,581 

Receivables. 

. 1,808 

1,306 

3,114 

Inventories. 

. 1,865 

140 

2,005 

Prepaid Expense. 

. 74 

39 

113 

Total Current Assets 

. $ 4,271 

$ 2,542 

$ 6,813 

Other Assets. 

. 736* 

26 

762 

Fixed Assets. 

. 15,925 

1,771 

17.69G 

Less: Depreciation 

. 10,729 

1,039 

11,768 

Ret Fixed Assets 

. S 5,196 

$ 732 

$ 5,928 

Total Assets. 

. $10,203 

$ 3,300 

$13,503 

Current Long-Term Debt. 

. S 252 

— 

$ 252 

Notes Payable. 

. 950 

$ 100 

1,050 

Accounts Payable. 

730 

296 

1,026 

Other Payables. 

402 

74 

476 

Federal and State Income Taxes 

40 

378 

418 

Total Current Liabilities 

$ 2,374 

$ 848 

$ 3,222 

Long-Term Debt . 

. 2,303 

— 

2,303 

Preferred Stock . 

. — 

50 

— 

Common and Surplus 

. 5,526 

2,402 

7,978 

Total. 

. $10,203 

$ 3,300 

$13,503 

Net Working Capital . 

1,897 

1,694 

3,591 

Ratio of Current Assets to Current Liabilities 1.8 to 1 

3 .0 to 1.0 

2.1 to 1 

Working Capital as % of Sales 

9.1% 

28.2% 

13.3% 

Fixed Assets as % of Sales 

. 25.0% 

12.2% 

21.9% 

Inventories as % of Sales 

. 9.0% 

2.3% 

7.4% 

Capitalization 


/' 


Long-Term Debt . 

. 29.4% 

.' — 

22.4%, 

Preferred Stock. 

. — 

2.0% 

— 

Common and Surplus. 

. 70.6% 

93.0% 

77.6% 

Total. 

. 100.0% 

100.0% 

100.0%, 

• Principally Orinnell Lithographic—1 

Inveatmeat. i 

/ 


•• At if combined immediately upon merger and aa if Balance Sheets are substantially the tame as at the dates stated. 

i i 
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NET WORTH AND TOTAL CAPITALIZATION 



Hew Haven 
Board A Carton 

Percent 

Miami 

Percent 


Company 

Return on 

Complies 

Return on 



(In Thousands of Dollars) 


Net Worth—Year Ending— 

(Preferred and Common ) 

1903 

, $5,520 

Deficit 

$2,452 

42.3% 

1902 . 

6,358 

Deficit 

1,952 

40.8% 

1901 

6,438 

Deficit 

1,615 

39 1% 

1900 

6,629 

Deficit 

1,340 

29.3% 

1959 

7,182 

Deficit 

1,179 

34.8% 

1959-1903—5 Year Average . 

6,426 

Deficit 

1,707 

38.0% 

Total Capitalization—Year Ending— 

1903. 

7,829 

Deficit 

2,452 

42.3% 

1902. 

8,871 

Deficit 

1,952 

40.8% 

1901 

9,180 

Deficit 

1,615 

39.1% 

1900 

9,267 

Deficit 

1,340 

29.3% 

1959 

9,982 

Deficit 

1,179 

34.8% 

1959-1963—5 Year Average. 

9,026 

Deficit 

1,707 

38.0% 
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CAPITALIZATION 


As of the Record Date, the capitalizations of the New Ilavcn and Alii mi Companies were respectively 
M follows: 


Clau 

Authorized 

Outstanding 

New Haven Common—$10.00 par value 

500,000 shs. 

460,353 shs 

Miami 6% Non-Cumulative, Non-Participating Preferred stock 
—$100.00 par value 

500 slis. 

500 shs. 

Miami Common—No par value 

300 shs. 

500 shs. 

Benner Common—No par value • 

50 shs. 

50 shs 


PRO FORMA CAPITALIZATION 

The Pro Forma Capitalization of the Surviving Company as of the Record Date, after giving effect to 
the proposed merger, would be as follows: 

__ Authorized Outstanding 

$1.00 par value 2,000,000 shs." 1,838.127 shs.* 

• Include* 2,016 share* held b/ New Haven in its treasury. 

•• Includes 50,000 shares to be reserved for issuance pursuant to Restricted zStock Option Plan. 

MARKET PRICE OF NEW HAVEN STOCK 

The Common Stock of New Haven is traded on the Over-thc-Countor market. The high and low bid 
and aaked quotations for the periods through January 31,1964, were as follows: 




Bid 

Asked 

1959 

.High 

12% 

131/4 


Low 

6i/ 2 

7 

1960 

High 

7% 



Low 


5 

1961 

High 

7% 

8 


Low 

5 


1962 

High 

6M, 

6% 


Low 

214 

2V4 

1963 (Fir .< Quarter) 

High 

4fc 

5 


Low 

2% 

3% 

(Second Quarter) 

High 

4% 

5% 


LOW 

31/4 

3^4 

(Third Quarter) 

High 

5 

5V4 


Low 

3% 

4V4 

(Fourth Quarter) 

High 

4% 

5V« 


Low 

3% 

4V4 


The high and low bid and asked quotation of New Haven Common Stock on January 15, 1964, the last 
trade date preceding approval of the Agreement by the Board of Directors of New Haven was: 


January 15, 1964 


Bid Asked 

i *V 2 ' Hv7 
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INTEREST OF OFFICERS AND DIRECTORS IN CERTAIN TRANSACTIONS 

On July 10, 19C3, Leon J. Simkins and Morton H. Simkins nnd other members of the Simkins family, 
through aiTiliated Florida corporationr. acquired from Albemarle Paper Company and other stockholders 
of New Haven 149,371 shares of New Haven Common Stock. Thereafter, Leon J. Simkins, as Chairman, and 
Morton H. Simkins, Dorothy Simkins nnd certain other present directors designated by them, were elected 
to New Haven’s Board of Directors. In August 1963, Leon J. Simkins was elected President and Morton II. 
Simkins Executive Vice President and Treasurer of New Haven. 

As a result of direct and indirect ownership of New Haven’s Common Stock, Leon J. Simkins and 
Morton II. Simkins may be deemed to have effective control of the Board of Directors and management 
of New Haven. 

The following corporations, all or substantially all of the capital stock of which is owned by Leon J. 
Simkins. Morton H. Simkins, Dorothy Simkins and other members of the Simkins family, have hud nnd 
may continue to have business transactions with the Miami and Benner Divisions of New Haven after con¬ 
summation of the merger. 

Simco Waste Paper Co., Inc., (“Simco”) a Florida corporation, leases approximately 10,000 square 
feet of ground from Simkins Properties, Inc., for an annual rental of $3,000 under a lease expiring Decem- 
Ixr 31, 1973. Simco and its wholly-owned subsidiary, Seaboard Paper Stock, Inc., a Florida corporation, 
both of which are engaged in the business of grading and baling waste paper, supply approximately 40% to 
50% of Miami's waste paper requirements. It is anticipated that. Miami will continue its purchases from 
these companies provided terms and conditions remain at least as favorable as those obtainable from other 
suppliers. 

Machinery Rental & Equipment, Inc., a Florida corporation, leases paper box machinery and equipment 
to Benner under various leases. All of said leases are under terms and conditions at least as favorable to 
Benner as leases by said lessor to unrelated third parties, nnd are on terms at least as favorable as those 
which could be obtained by Benner from any unrelated lessor. The machinery and equipment leased by 
Benner from Machinery Rental & Equipment. Inc., constitutes about 15% to 20% of its machinery and 
equipment. 

Lesado, Inc., a Florida corporation, owns and lenses to Miami approximately one acre of land, together 
with buildings nnd improvements, at an nnnual rental of $18,000, under the terms of a lease expiring April 1, 
1967* At the expiration of the lease. Miami has the option t< renew for an additional period of ten (10) years 
at the same annual rental. 

Tropical Systems, Inc., a Florida corporation, owns and leases trucks, tractors and automotive equip¬ 
ment to both Miami and Benner. Together, Miami and Bcnuer lease approximately 10% to 13% of their 
automotive equipment from Tropical Systems, Inc. All of the leases from Tropical Systems, Inc. are on 
terms and conditions at least as favorable to the lessees as comparable arrangements between unrelated 
parties. 

Service Container, Inc., a Florida corporation, is engaged in the manufacture of corrugated cartons 
used for shipping purposes. It subleases approximately 3.000 square feet of space from Benner, for which 
it pays $3,000 per annum, under the terms of a lease expiring December 31, 1973. The terms of the lease 
nrc at least as favorable to Benner as comparable least's of space for comparable facilities in the locality. 
Service Container, Inc. supples all of Benner's corrugated shipping carton requirements at prices com¬ 
parable to competitive prices in the Miami area. / 
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EFFECTIVE DATE OF MERGER 


_ . Th ® mergerwill become effective on the filing of the Agreement with the proper authorities of the 
tatc of Connecticut and the State of Florida. The Agreement, however, provides that it may be terminated 
prior to the effective date upon the occurrence of certain events set forth therein. 


Directors 


MANAGEMENT OF SURVIVING COMPANY 


The first directors of the Surviving Company will be the directors of New Haven elected by the 
stockholdersant the Annual Meeting, whose names shall be inserted in the Agreement prior to filing 
Management will nominate, for re-election and the prosy holders, unless otherwise directed, intend to vote for 
the present directors of New Haven, who are: 


Sterling R. Chatfield 

William B. Gumbart 

Raymond Haley 

John L. McCreery 

1-eon Meltzer 


Edwin W. Miller 

Malcolm Sanders 


Jacob J. Siegal 

Dorothy Simkins 

Leon J. Simkins 


Morton H. Simkins 



Offloers 


The Officers of New Haven will be the officers of the Surviving Company. 

Leon J. Simkins, Chairman of the Board and President of New Haven, and Morton H. Simkins Exec¬ 
utive Vice President and Treasurer of New Haven, have been serving in those capacities without salary 

awSwtJ reCeiTiD * agf?re G ate annu *l compensation from the Miami Companies in the amount of 
$100,000. They have agreed to continue in their present capacities with the Surviving Company for the same 
aggregate annual compensation which they are receiving from the Miami Companies. 


TAX STATUS OF MERGER 

In the opinion of MelUer A Schiffrin, Esquires, of Philadelphia, Pennsylvania, the following will be 
the tax effect of the merger. 

1. The merger of Miami and Benner into New Haven as the Surviving Company will constitute a 
statutory merger, and therefore, a tax-free reorganization as defined in Section 368(aHlHAl of the 
Internal Revenue Code of 1954; 
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2. No gain or loss will lie recognized to any of the corporate parties to the merger; 

3. No gain or loss will be recognized to the present holders of the Common Stock of New Haven in 
connection with the merger and the basis to them of the Common Stock held by them will remain the 
6ame os prior to the merger; 


PROCEDURE FOR APPROVAL OF MERGER 

Voting Rights 

, u , FEB 10 

J lie holders ol record of the Common Stock of New Haven at the close of business n rfsq. .11, 19G J 

(the “Record Date"), arc the only stockholders of New Haven entitled to notice of and to vote at the Annual 
and Special Meeting and at any adjournment or adjournments thereof. There were 460,353 shures of Common 
Stock issued and outstanding on the Record Date, of which 2,016 shares were held by New Haven in its 
treasury. Each share of Common Stock issued and outstanding, other than the 2,016 shares held by New 
Harm, ontitlot the holder thereof to one voto. 

Shares Required for Approval 

The affirmative vote of the holders of at least two-thirds of the outstanding shares of Common Stock 
exclusive of the shares of Common Stock held by New Haven in its treasury, is required to approve the Agree¬ 
ment and Plan of Merger. 

Rights of Dissenting Stockholders 

The rights of dissenting Stockholders of New Haven are set forth in Sections 33-373 and 33-374 of the 
Connecticut Stock Corporation Law. 


STOCK OPTIONS 

The Hoard of Directors of New Haven has adopted and recommended for the approval of stockholder* 
a Stock Optiou Plan designed to comply with Section 421 of the Internal Revenue Code of 1954, as amended, 
nud as proposed to ho amended by the Revenue Bill of 1963 (H R. 8363), which Plan provides for the granting 
of options to acquire not more than an aggregate of 50,000 shares of the Common Stock of New Haven to key 
employees of the Company, including officers, but excluding beneficial owners of more than 5% of New 
Haven r outstanding Common Stock. The option price is to be not less than 100% of the fair market value 
of the stock on the date on which the options ore granted. Each option shall be exercisable as to 25% of the 
aggregate number of shares originally subject thereto two years after the .late of granting thereof, as to an 
additional 25% on the third anniversary date, and as to the balance on the fourth anniversary date, on a 
cumulative basis Generally, options terminate five years after the date of granting, except that in the event 
of death, the option may be exercised by tbc decedent's personal representative within six months thereafter. 

Option holders are protected against dilution. Any shares subject to optiona which expire or terminate 
may be made the subject of new options under the plon. 

The affirmative vote of the holders of at least a majority of the shares represented at the Meeting is 
required to approve the Restricted Stock Option Plan. 
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PROXY AND VOTING PROCEDURES 

The acpompanymg proxy h solicited by the Management of New Haven for use at the \nmnl and 
adjournment^Uiereof 6 b,0Ckh ° lder8 ° f 1,16 to ** ^ February 28. 1964 or at any adjournment or 

m«rk!!! C,CnCC f mCCtin ^ ° f tllC iM!rson K ra,,tin S a P«>V docs not revoke the proxy. Any stockholder 
revnlri T kC h “ *1°?* h®* 0 " 5 “ ,s cxcrclsed by delivering to New Haven a duly executed instrument 
ZZZZHn- £ 0 ! y CXCCU ‘ ed Pr ° Xy b ° arinK “ htCr date The P™» -'anted in S 
TnT r^ri S sL 8 r t reP pr nte,1 , by , the Pr0Xy in faVOr of th “ approval and adoption of the™ 
nnuL th. ; tr ° tcd S 0p ‘ lon Plan nnd the management slate of nominees for re-election as Directors 

zizgr ** - m - - ~ 

, th« llleet,n 6 »r adjournment or adjournments thereof, it i, ,|, 0 

Im-KT* “ " ™“ ““ « «*■ matlrtn ii aro.rd.nTS 

By Order of the Board of Directors 


/•/ Jacob J. Siegal, 

Secretary 

New Haven, Conn. 

February 12, 1964 
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Exhibit A 


AGREEMENT AND PLAN OF MERGER 

Thjh Agreement and Plan ok Merger, dated ns of 16th day of January, 1964, between The New 
Hiven Hoard & Carton Company, Incorporated, a Connectieut corporation having its principal place 
of business at New Haven, Connecticut (hereinafter called “New Haven"), Miami Paper Board Mills, 
Inc., a Florida corporation having its principal place of business at Miami, Florida (hereinafter called 
“Miami”), and Renner Box, Inc., n Florida corporation having its principal place of business at Miami, 
Florida (hereinafter called “Benner”), all three corporations being hereinafter sometimes collectively called 
(“the Constituent Corporations’'), 


WITNESSETH. 

Whereas, New Haven is a corporation duly organized and existing under the laws of the State of 
Connecticut, having been incorporated on January 18. 1901 and having an authorized capital stock con¬ 
sisting of 500,000 shares of common stock with a par value of $10.00 per share, of which 460,353 shares arc 
Issued and outstanding, including 2,016 shares held by New Haven in its treasury; and 

Whereas, Miami Is a corporation duly organized and existing under the laws of the State of Florida, 
having been incorporated on October 31, 1939, and having un authorized capital of 300 shares of common’ 
stock with no par value, of which 300 shares are now outstanding, and 500 shares of 6% non-cumulative, 
non-participating preferred stock with a par value of $100.00 each, of w hich 500 shares are now outstanding! 
and 

Whereas, Benner is a corporation duly organized and existing under the laws of the State of Florida, 
having been incorporated on January 14, 1950, and having an authorized capital of 50 shares of common 
stock with no par value, of which 50 shares arc now outstanding; and 

Whereas, each of the corporations was organized for the purpose of and is engaged in the business of 
manufacturing and selling paper board and boxes; and 

Whereas, the Boards of Directors of the Constituent Corporations deem it advisable that these corpo¬ 
rations merge and have duly approved and authorized the form of this Agreement and Plan of Merger; and 

Whereas, the laws of the States of Connecticut and Florida permit such a merger and the Constituent 
Cori>orations desire to merge under and pursuant to the laws of their respective States. 

Now, Therefore, in consideration of the promises and of the mutual covenants, agreements and war¬ 
ranties herein contained, r.nd subject to the approval of this Agreement by the respective stockholders of each 
of the corporations as required by law, it is agreed that Miami and Benner shall be merged with and into New 
Haven, which shall lie the surviving corporation and shall continue iU corporate existence as a Connecticut 
corporation under its present charter as modified end restated herein, and to that end the parties hereto do 
hereby agree upon and prcsciil*e the terms and conditions of such merger and the mode of carrying the 
same into effect as follow*: 
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ARTICLE I 


Ti. of Ih. xotMx ««p.r..io„ ddl b. Th. No. H.v.n Bed 4 Crum Oepoo,, I„oon»,..«d. 


ARTICLE II 

°' “‘ P<>r ‘“ i “ ‘ h *“ ■» 11 “ *»0 M-r 

(to be inserted following election) 


names and places of 


ARTICLE III 

Conn^lTS^TTir 11 #nd j t8 l prinCipal office and P^ee of business shall bo located at New Haven 
Swin™ v h Ees ‘ dent A « cnt of Ul ° surviving corporation in the State of Florida shall ho Mrs Edith’ 
Si pS. there0fl Wh08e P 091 office addre « » P.O. Box 48-197, International Airport, 

ARTICLE IV 

The nature of the business to bo transacted and the purposes to be promoted or carried out by the sur- 
viving corporation are as follows: ' 

(a) To manufacture buy sell or deal in paper box board and folding paper boxes, and to do all 

business necessary or incidental thereto; 

(b) To manufacture, buy and sell any and all articles made from, of, or containing metal, minerals, 

chemicals, wood, agricultural products, or any other materials of whatsoever kind, in whole or in part 
and machinery and other appliances and devices for use in connection with any or all of the same, and 
to install,; extract, nurture, grow or core for, and in any manner deal in or with any kind of crop 
animal, thing, material or article. 1 ’ 

(c) To engage in the wholesale and retail merchandising of personal projierty of any description 
aud the manufacture thereof, and also designing and development and non-professional engineering of 
a ty|>e not required to be registered or regulated by any present or future luw of tho State of Con¬ 
nect lout, in connection with any of the corporate purposes herein set forth; 

(d) To acquire, hold, use, own, develop, lease, mortgage, pledge, sell, assign, convey or otherwise 
dispose of and otherwise deal in and exercise any and all rights in respect to, real or personal property 
ot every kind, class and description, including stock, bonds, and other securities, and also including 
trademarks, trade names, patents, inventions, improvements and processes granted by, recognized or 
otherwise existing under the laws of the United States or any State thereof, or any political subdivision 
or any foreign Country or subdivision thereof, and licenses, sub-licenses, assignments and any other 
interests in connection with the foregoing, and in respect to all of the foregoing, to take and grant 
licenses and sub-licenses, or otherwise turn the same to account; 

(c) To enter into, make and perform contracts of every kind, incident to its business, without limit 
as to amount with any person, firm, corporation, town, city, county, state, government or any political 
subdivision thereof, and to assume responsibility for the performance by others of contracts and choscs 
in action when conducive to the interests of the corporation; 

(f) To act os agent, financial, business or otherwise, or as representative for, or in partnership or 
other association with, any person, firm or corporation, and for any and all purposes not specifically 
iorbiddon by law whothor or not enumerated herein; 
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(g) To borrow or raise moneys for any of the purposes of the corporation and, from time to time 
without lumt as to amount, to draw, make, accept, endorse, execute and issue promissory notes, drafts, 
ills of exchange, warrants, bonds, debentures and other negotiable or non-ncgotiable instruments and 
evidences of indebtedness, which may when duly authorized be convertible on specified terms into stock 
ot the corporation, and to secure the payment of any thereof and of the interest thereon by mortgage 
upon or pledge, conveyance or assignment in trust of the whole or any part of the property of the 
corporation and to sell, pledge or otherwise dispose of such bonds or other obligations of the corporation 
for its corporate purposes; 

1° Carry ° n aDy and aU 01 its °P« ra tions and business and to promote its object* within the 
btate of Connecticut, or elsewhere, whether within or without the United States of America, without 
restriction as to place or amount, and to do any and all of the things herein set forth to the same extent 
as natural persons might or could do and in any part of the world, as principals, agents, contractors 
or otherwise, alone or in company with others. 

The enumeration of the foregoing objects, purposes and powers shall not be held to limit or restrict in 
any manner the general powers conferred on the corporation by the laws of the State of Connecticut. 


ARTICLE V 

° f the capital stock of tl,e surviving corporation hereby authorized is $2,000,000.00 divided 
into -,000,000 shares of common stock with a par value of $1.00 each. 

ARTICLE VI 

The duration of the surviving corporation is unlimited and perpetual. 

ARTICLE VII 

The surviving corporation reserves the right to amend, alter, change or repeal any provision contain.^ 
in this Agreement of Merger, in the manner now or hereafter prescribed by statute, and all rights conferred 
upon stockholders herein are granted subject to this reservation 


ARTICLE VIII 

The manner of converting the shares of capital stock of each of the Constituent Corporations into shares 
of the capital stock of the surviving corporation is as follows. 

(a) The holders of the issued and outstanding common stock of New Haven shall upon the merger 
retain their old certificates and no new certificates of stock will be issued to them, but the certificates 
of stock evidencing said issued and outstanding stock shall be deemed amended to reduce the par value 
of the shares stated thereon from $10.00 per share to $1.00 per share. 

(b) The holders of the issued and outstanding common stock of Miami shall upon the merger be 
respectively entitled to 2,925.92 shares of the common stock of the surviving corporation for each share 
of the Miami common stock held by them; the holders of the issued and outstanding preferred sto’k of 
Miami shall upon the merger be respectively entitled to 22.22 shares of the common stock of -he’sur- 
vivmg corporation for each share of the Miami preferred stock held by them; and the holders of the 
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issued and outstanding common stock of Benner shall upon the merger he respectively entitled to 
9,777.76 shares of the common stock of the surviving corporation for each share of the Benner Common 
stock held by them. The surviving corporation shall issue its certificates therefor upon surrender to it 
of the certificates of the Miami and Benner common and preferred stock: 

Provided, however, that no fractional shares or rights to or warrants for fractions shall be issued 
by the surviving corporation, but in lieu thereof, the surviving corporation shall issue scrip evidencing 
said fractional interests, which may be convertible into whole share units of the surviving corporation’s 
common stock upon surrender to the surviving corporation of such scrip within fifteen (15) days after 
issuance, together with payment of an amount equivalent to the fair value of the balancing fractional 
interest, valuing the shares of the surviving corporation’s common stock for that purpose at $4.50 per 
share. In the event that the scrip is not converted in the- manner and within the period specified, the 
rights granted thereunder shall expire and be deemed null and void and said scrip shall have no cash 
or redemption value and shall not entitle the holder thereof to any rights whatsoever against the sur 
riving corporation. 

(c) As promptly as practicable after the Effective Date, certificates for shares of the common and 
preferred stock of Miami and of the common stock of Benner shall be surrendered in exchange for 
shares of the common stock of the surviving corporation at the rates hereinabove provided. Until so 
surrendered, each such outstanding certificate shall be deemed for all corporate purposes, except for 
the payment of dividends or other distributions, to evidence ownership of shares of the common stock 
of the surviving corporation at the rates hereinabove provided, except that fractional interests in shares 
shall be disregarded. 

(d) On and after the effective date hereinafter stated of the merger, the Miami and Benner stock¬ 
holders shall have the rights herein stated to stock in the surviving corporation and to scrip for fractional 
interests, if applicable, and thereafter shall have no other rights save as provided by law; and on and 
after said date, the New Haven stockholders shall have the rights herein stated and as provided by law 
and no others. 

ARTICLE IX 

The amount of outstanding capital stock with which the surviving corporation shall commence business 
after the merger shall be $1,838,127.00 consisting of 1,838,127 shares of New Haven common stock with a 
par value of $1.00 each, subject to a possible increase or decrease, depending upon the exercise of the con¬ 
version rights contained in the scrip to be issued by the surviving corporation in lieu of fractional shares. 


ARTICLE X 

The By-Laws of the surviving corporation shall be those shown on Exhibit “A” hereto annexed and 
made a part hereof. 

ARTICLE XI 

The Directors of the surviving corporation shall meet immediately after the merger becomes effective 
to elect officers of the surviving corporation. / 

ARTICLE XII 


The surviving corporation shall possess all the rights, privileges, powers and franchises of each of the 
merging corporations and, on the effective date of said merger, all property, real, personal and mixed, and 
ail debts due them on whatever account, shall be vested in the surviving corporation and all rights of 
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creditors nnd all liens upon the property of either of such merging cor|>oratious shall be preserved unim¬ 
paired, and Miami and Benner shall continue its existence insofar as may be necessary to preserve the 
same. All debts, liabilities and obligations of either of said merging corporations shall henceforth attach 
to the surviving corporation and may be enforced against it to the same extent as if incurred or contracted 
by it. 

Eeeh of the merging corporations docs for itself further agree to execute or cause to be executed such 
documents or other instruments in writing necessary or desirable to carry out the provisions of this merger 
agreement, as well as such assignments or other instruments of transfer as may be necessary or convenient 
to vest in the surviving corporation full and complete title to any and all of its properties aud assets. 

ARTICLE XIII 

Miami and Benner shall obtain and deliver to New Haven, without, cost to any of the Constituent Corpo¬ 
rations, releases from the affiliated sales companies named below (hereinafter called “Associated Com¬ 
panies”), of any rights which sa*u companies may have either to sell products manufactured or produced 
by Miami or Benner, or to purchase supplies for resale to either of said companies, so that all related pur¬ 
chasing nnd selling activities of Miami and Benner shall upon the effectiveness of the merger be vested in 
the surviving corporation: 

Tropical Board Sales, Inc., a Florida corporation 
Dixie Printing Ink, Inc., a Florida corporation 
Miami Paper Board Sales, Inc., a Florida corporation 
Benner Box Sales, Inc., a Florida corporation 

In addition, Miami and Benner shall obtain and deliver to New Haven the personnl warranties of Leon 
J. Simkins and Morton H. Simkins, that the financial statements of Miami, Benner, and their respective 
subsidiaries, giving effect to the sales and purchasing activities heretofore conducted by Associated Com¬ 
panies, and any other information concerning Miami, Benner, their respective subsidiaries or Associated 
Companies furnished by any of them for inclusion in the Proxy Statement to the stockholders of New 
Haven in connection with the meeting of said stockholders to vote upon this Agreement and Plan of Merger 
(herein called the “New Haven Proxy Statement”) properly reflect the financial condition and operations 
of said companies as of the dates and for the periods indicated to the best of their knowledge, information 
and belief; and after ratification by said stockholders but prior to the Effective Date, shall obtain and 
deliver to New Haven the personal warranties of Leon J. Simkins and Morton H. Simkins that there has 
been no material adverse change in the combined financial condition of Miami, Benner and their respective 
subsidiaries, giving effect to the sales and purchasing activities heretofore conducted by Associated Com¬ 
panies, from their combined financial condition as revealed in the financial statements and other information 
appearing in the New Haven Proxy Statement except for changes resulting from transactions entered into 
with the written approval of New Haven. 

ARTICLE XIV 

1. This Agreement and Plan of Merger shall bo submitted to the stockholders of New Haven, Miami 
and Benner in accordance with the applicable laws of the States of Connecticut and Florida, at meetings 
which shall be held on or before February 29, 1964, or such later date as the parties hereto shall approve, 
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upou such notice thereof to ttic stockholders of the respective corporations as may be required by law. If 
this Agreement and Plan of Merger shall be duly authorized and approved by the requisite votes of such 
stockholders as required by applicable law and this Agreement and Plan of Merger is not terminated us 
permitted by the provisions hereof, this Agreement and Plan of Merger, or a Certificate of Merger incorpo¬ 
rating the provisions hereof, shall be executed and filed in the manner prescribed by the laws of the States 
of Connecticut and Florida. The date on which the merger becomes effective under the laws of the States of 
Connecticut and Florida shall be deemed to be the Effective 'fate of the merger for the purposes hereof 
and is herein called the “ Effective Date. ” 

2. Anything herein or elsewhere to the contrary notwithstanding, this Agreement and Plan of Merger 
may be terminated by written notice as hereinafter provide, at any time prior to the Effective Date: 

A. By New Haven, if: 

(1) Miami and Benner shall have failed to deliver to New Haven within ten (10) days after 
ratification of this Agreement and Plan of Merger by the stockholders of New Haven all of the 
releases and warranties required by and described in Article XIII. 

(2) Any material litigation or proceeding shall be pending or threatened against or shall affect 
Miami, Benner, any of their respective subsidiaries, any of their assets, or the transactions con¬ 
templated by this Agreement and Plan of Merger; or 

(3) Counsel for Miami and Benner shall fail to deliver to New Haven, prior to the Effective 
Date, their opinion that (a) Miami and Benner are corporations duly organized and existing 
under the laws of the State of Florida; and (b) the authorized and issued capital stock of Miami 
and Benner are as hereinbefore recited and that all of the shares issued and outstanding are fully 
paid and non assessable; and (c) there are no outstanding options, subscriptions or other agree¬ 
ments of any kind whatsoever to acquire any of the unissued shares of the authorized capital stock 
of Miami or Benner; and (d) to their knowledge there is no action or proceeding pending or 
threatened, as described in sub-paragraph (2) hereof; or 

(4) Tnis Agreement and Plan of Merger is not duly approved by the Board of Directors and 
the stockholders of Miami and Benner in the manner prescribed by Florida law within ten (10) 
days after ratification of this Agreement and Plan ol Merger by the New Haven stockholders; or 

(5) Miami and Benner shall fail to deliver to New Haven within ten (10) days after ratifica¬ 
tion of this Agreement and Plan of Merger by the New Haven stockholders, statements certified 
to by their respective secretaries, setting forth the number of shares of stock of each of their 
respective companies voted in favor of and the number voted against this Agreement and Plan 
of Merger, and a list of stockholders who, as of the date of such certificate, have fi.ed written 
objections to such Agreement and Plan of Merger showing the number of shares owned of record 
by each such stockholder; or 

(6) Consent to such termination is obtained from the Boards of Directors of Miami and 

Benner; or 

(7) The holders of more than 5% of the aggregate of the capital stock of Miami and Benner 
issued and outstanding, shall have filed written objections to this Agreement and Plan of Merger 
entitling the objectors to demand payment for their shares; or 

(8) Miami or Benner shall fail to perform any obligation imposed upon them by the pro¬ 
visions of this Agreement and Plan of Merger. 
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B. By Miami or Benner, if: 

rm SS, N 7 Haven shall faU to obtain and deliver to Miami and Benner the certificate of it* 
“rf ;,U 7 ; financ'd statements of New Raven and any other information concern- 

mg New Haven furnished by it for presentation to the stockholders of Miami and Benner (by Proxy 

fids 7ZLZ ,°‘ Tpf ) in /" ti0n " ith St0ckh0ldcrs of said companies to vote upon 

tins Agreement and Plan of Merger properly reflect the financial condition and operation of New 

belief” oT ^ ^ ^ indicated to the o{ his knowledge, information and 

fo,nL 2 l ) |o N T, na T» Sh K 11 f f ‘e ° btaiD a " J ddiver t0 Miami and Benner the fertifioate of its 
H'em i , / 3 ‘ here J has been no material advcrsp change in the financial condition of New 

Haven from its financial condition as revealed in the financial statements furnished by it for presen¬ 
tation to the Miami and Benner stockholders to the best of his knowledge, information and belief 

except from changes resulting from transactions entered into with the written approval of Miami 
Biicl oenner; or 

(3) Any material litigation or proceeding shall be pending or threatened against or shall affect 
New Haven, any of its assets, or the transactions contemplated by this Agreement and Plan of 
withTh’o C fin P T 1 UC . htl * at ‘.° n or Proceeding as shall be disclosed by New Haven in connection 
holdci^ of ^ Cm furnished by it for presentation to the Miami and Benner stock- 

n . (4 # j, C ° UnSe ! for New Haven shall fail to deliver to Miami and Benner, prior to the Effective 

. f* t T °P'“' 0n tkat (a) New Haven ,s a corporation duly organized and existing under the 
laws of the State of Connecticut; and (b) the authorized and issued capital stock of New Haven 
as herein recited and that all of the shares issued and outstanding are fully paid and non¬ 
assessable and (c) there are no outstanding options, subscriptions or other agreements of any 
kind whatsoever to acquire any of the unissued shares of the authorized capital stock of New 
Haven except for issuance of not more than 2016 shares of common stock under and pursuant to 

■ CW HaVCn ® ht< * k B °' ,us Pla "! “ d (d ) t0 thcir knowledge there is no action or proceeding pend¬ 
ing or threatened as described in subparagraph (3) hereof, except as disclosed by New Haven in 
connection with the financial statements furnished by it for presentation to the Miami and Benner 
stockholders; or 

the Ap Tv ent Pla “ °i Mergcr is not du,y a PP ro 'ed by the Board of Directors and 

roli?^9 1964 0 °r “ “ ° maDner prescribcd b >' Co ^ccticut Law on or before Feb- 

t J 6 \ NCW HaVen 8 J ha11 fail t0 de,iver t0 Miami and Benner within ten (10) days after ratification 
of this Agreement and Plan of Merger by the New Haven stockholders, statements certified by its 
Secretary, setting forth the number of shares of stock voted in favor of and the number voted 
against this Agreement and Plan of Merger, and a list of stockholders, who as of the date of such 
eertmeutc, have filed written objections to such Agreement and Plan of Merger and showing the 
number of shares owned of record by each of such stockholders; or 

(7) Consent to such termination is obtained from the Board of Directors of New Haven; or 

(8) New Haven shall fail to perform any obligation imposed upon it by the provisions of 

this Agreement and Plan of Merger. H 01 
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3. In the event of termination of this Agreement and Plan of Merger by New Haven, Miami or Benner, 
as provided in paragraph 2 of this Article XIV, this Agreement and Plan of Merger shall forthwith become 
wholly void and of no effect and there shall be no liability on the part of New Haven, Miami or Benner or 
their respective officers, directors or stockholders to sny other party hereto or its officers, directors or stock¬ 
holders, and each party shall bear its own expenses in connection with the transactions contemplated by 
this Agreement and Plan of Merger. 

ARTICLE XV 

1. Prior to the Effective Date, neither New Haven, Miami nor Benner, nor any of their subsidiaries, 
will engage in any activity or transaction, or incur any obligation (contingent or otherwise) other than in 
the ordinary course of business (including, without limitation, entering into any long term employment 
agreements) or mortgage or encumber any of its property without first obtaining the written approval of 
the others, nor will either of them issue any rights to subscribe to, or to convert any obligation into, or grant 
any option to purchase any shares of its capital stock, nor issue or sell any shares of its capita! stock or any 
evidence of indebtedness or other security, or declare or pay any dividends or make any other distribution 
with respect to its capital stock or redeem or agree to redeem any shares of its capital stock. 

2. New Haven, Miami and Benner shall each grant the other full access to its books, records, plants and 
other faeilitie* in carrying out the transactions contemplated herein. 

3. Each of the Constituent Corporations represents to the others that it has not incurred and will not 
incur any liability for brokerage fees or agents’ commissions in connection with this Agreement and Plan 
of Merger and the transaction contemplated herein. 

4. In the event that this Agreement and Plan of Merger is approved by the stockholders of the Con¬ 
stituent Corporations and the Plan of Merger contemplated herein is consummated, then the surviving 
corporations shall bear all of the costs incident to this Agreement and Plan of Merger and the transactions 
contemplated herein, including, without limitation, counsels’ and accountants’ fees, costs in connection with 
printing, distribution and solicitation of I*roxy Statements and proxies, transfer agents’ and registrars’ fees, 
and documentary stamp taxes which may be required in connection with the transactions contemplated 
herein. 

5. All notices which are required or may be given pursuant to the terms of this Agreement and Plan 
of Merger shall be sufficient in all respects if given in writing and delivered personally or by registered or 
certified mail, postage prepaid, to the following addresses or to such other addresses as may be given in 
writing by the addressee to the other parties pursuant hereto: 

New Haven Board & Carton Company, Incorporated 

259 East Street 

New Haven, Connecticut 

Miami Paper Board Mills, Inc. 

P.O. Box 197, International Airport 

Miami, Florida 

Benner Box, Inc. 

P.O. Box 193, International Airport 

Miami, Florida 

6. This Agreement and Plan of Merger may be executed in any number of counterparts each of which 
shall be deemed to be an original instrument. 



8 





Appendix F-27 


In Witnkss Whereof, The Directors, or a majority thereof, of each of the r.bovc-nomcd Constituent 
Corporations have executed this Agreement and Plan of Merger as of the day and ycur first above written. 


/s/ 
N 
M_ 
/*/_ 
/b/ 
A 8 / 
M_ 
M_ 

/*/_ 

/»/ 


Morton II. Simkins 


Leon J. Simkins 


Sterling R. Ciiatfieu) 


Malcolm Sanders 


Edwin W. Miller 


John L. McCreery 


Dorothy Simkins 


Leon Meltzer 


William B. Oumdakt 


Jacob J. Sieual 


Directors of 
The New Haven Board 
& Carton Company, 
Incorporated 


/B/ 

Leon J. Simkins 

/8/ 

Morton H. Simkins 

/8/ 

Dorothy Simkins 

/»/ 

Vivian Simkins 

/8/ 

Leon J. Simkins 

/8/ 

Morton 11. Simkins 

/B/ • 

Dorothy Simkins 


/»/ 


Directors of 
Miami Paper Board 
Mills, Inc. 


Directors of 
Benner Box, Inc. 


Vivian Simkins 
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;iinutksx boaid cj* Diri CTorr. »>rr.rni.r, 

THE NCW HAVEN ROniU A CAUTON CO.. INC. 
THURSDAY, JANUARY 16, l‘JO4 - 2:00 P.ii. 


pursuant to notice, a Special Mooting of the Board of Directors 
0 f Tho Mew Haven Board & Carton Company, Inc. was held at the 
Company' c office, 259 East Street, New Haven, Connecticut, on 
Thursday. January 16, 1964. y 

s 

Hr. Leon J. Simkins, Chairman of the Board, presided and called 
(he meeting to order at 2:20 P.,11. In tho absence of llr. Jacob 
J. Siegel. Secretary, who was called out of town on business. 
Hr. Simkins appointed Mr. Leon Meltser, as Acting Secretary 
of the meeting. 

Directors present: Leon J. Simkins 

Morton H. Simkins 

'Dorothy Simkins 

Edwin W. Miller 

Sterling Chatfield — 

John KcCreery 
William 3. Gumbart 
Leon Keltzer 
Malcolm Sanders 


Directors absent: 


Jacob J. Siegal 
C. Raymond Hailey 


Additional Irvin Sklar of Sklar, Carmosin & Company 

Attendees: Joseph Field of Meltzcr & Schiffrin 


It was unanimously agreed to dispense with the Minutes of the 
laet resting of the Board of Directors, since copies of the 
said Minutes had been sent to all Directors. However, it was 
suggested by Mr. Gumbart that Mr. Keltzer review the Minutes 
and mention the highlights thereof, which he did. 

Mr. Leon J. Simkins then asked wither there were any addi¬ 
tions or corrections to the Minutes, or if they wars accepted 
as read. Mr. Merton Simkins stated that he had two correc¬ 
tions. First, the Minutes stated that the Company had agreed 
to sell the stock cf Hew Haven Truck Rental Company for 
$10,000.00; tnat the actual sales price van $ 15 , 000 . 00 . 
Secondly, Mr. 3iml.,.ns noted that tho Directors had discussed 
the advisability o* having some of tho Hew Haven orders filled 
•t the plants or tenner Im:, Inc., or Mi?mi P3ner Doa-J Mills, 
inc. if New Ha /on vv,s unable to fill the orders, or iz ^ would 

Plaintiff's Exhibit 22 
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l,e more profitable to have the orders completed at the Miami 
factory, and the Board of Directors had authorized the 
officers of the Company to use their discretion in this re- 
gard. 

Upon motion duly made by John McCreery, seconded by Morton 
H. simkins, and unanimously approved, it was agreed to accept 
the Minutes as read, subject to the two amendments referred 
to by Morton H. Simkins. 

( * 

Mr. Leon Simkins then referred to his negotiations with Swanee 
paper Corporation covering the proposed sale of the Fitzhugh 
Corrugated Division. He stated that the negotiations have be¬ 
come quite prolonged, that Swanee, which was dissatisfied with 
the lease covering the Fitzhugh premises, had been unable to 
secure a satisfactory revision of the lease and therefore the 
negotiations were terminated. He further stated that during 
.the negotiation period the morale of the employees had been^ 

.affected and he had therefore decided not to enter into any 
further negotiations for the sale of the plant in the near 
futures He expressed the hope that the Corrugated Division 
might improve its operating efficiency and become a profit¬ 
able operation.. r , 

Mr. Leon Simkins then discussed the statement of financial 
condition prepared by the Company's accountants for the fiscal 
year ended September 30, 1963. 

Mr. Miller then stated that he had.received a number of in¬ 
quiries as to the date of the Annual Stockholders' Meeting, 
which, in the past, had been held on the third'Monday of 
January. Mr. Leon.Simkins stated that it had been necessary 
to defer the Annual Meeting for reasons which would become 
evident during the course of the meeting. v 

At the suggestion of the Chairman of the Board, Mr. Leon,> . 
Meltzcr reported on negotiations'between the Penn Mutual Life 
Insurance Company and Simco Waste Paper Company, Inc. He 
stated that Mr. Leon 8imkins had discussed with the Penn 
Mutual Life Insurance Company the possibility of purchasing 
the Mew Haven note for less than its $2,000,000 face value.,. 
After considerable discussion, he was Advised that if the 
note was purchased prior to December 31, 1963, the Penn Mutual 
Life Insurance Company would sell the note for $1,660,687.00. 
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On December 31, 1963, Fimeo Waste Paper Company, Inc. , a 
company affiliated with the Miami companies owned and con¬ 
trolled by the Slinking' family, entered into nn agreement 
with Penn Mutual Life* Insurance Company to purchase the note 
for the aforesaid amount. It paid on account of the purchase 
price $423,187 on December 31, 1963 and $900,000 cn January 7, 
1964, leavirig a principal balance of $337,500, one-half of 
said sura ($160,750) was due on or before Juno 30, 1964, and 
the balance was due on or before December 31 19G4, plus 5% 

Interest per annum on unpaid balances, fir. Haltzor stated 
that he had been authorized on behalf of Sir/'o Waste Paper 
Company, Inc. to offnr to noil the note to I-.. w Haven at itn 
cost, which v/33 approximately $440,000 below taco. After 
considerable discussion, the Board approved the purchase of 
the note by New Haven and on motion duly made by boon Melt7er 
and seconded by Mr. Miller, it was — 

RESOLVED, that the cornoration purchase its $3,000,000. 3-3/4% 
note dated harch 29, 1955 and issued to The Penn Mutual Life 
Insurance Company, a Pennsylvania corporation, cn which the 
unpaid principal balance is $2,100,000. (hereinafter /.ailed 
the "Now Haven Hote") from Simco Waste Paper, Inc., .* Florida 
corporation, for the sum of $1,660,687.50 by paying to Simco 
Waste Paper, Inc. the sum of $1,323,137.50 cn or before 

• 1964, together with interest tho/con on the 
sum of $423,187.50 from December 31, 1933 and on $900,000. 
from January , 1964 to the date of said payment, and by 
assuming promissory note dated December 31, 1963 and executed 
and delivered by Simco Waste Pacer, Inc. to The Venn Mutual 
Lifo Insurance Company in the face amount of $1,237,503. on 
which the unpaid principal balance is $337,500. (hereinafter 
called the "Cimco Mote"), said note required r'Jvment to The 
Penn Mutual Life Insurance Company of $163,75.'). on or before 
June 30, 1964 and $163,750 cn or before December 31, 1964, 
with interest on each installment at the rata of 5% per annum, 
from December 31, 1963, payable at the time of each install¬ 
ment* provided that such purchase shcill bo under and subject 
to a collateral assignment of the "iTcw Ilav/n dote" to The Penn 
Mutual Life Insuranco Company to secure payir.ent of the obliga¬ 
tion of Sineo Waste Paner, Jnc. to The Penn Mutual Life Insur¬ 
ance Company under the "Sineo Hote". 

PdiVntin RESOLVED, that the officers of this corporation be 
and the eas..e are hereby Authorized and lirectcd to take all 
steps necessary and appropriate to effectuate the foregoing 

Resolution. 
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Upon motion duly made, seconded and unanimously carried, tho 
above resolu' ion %/as passed and set forth. 

Mr. Leon J. Simkins then discussed the possible merger of cer¬ 
tain of the Miami companies and Maw Haven. He made an ex¬ 
haustive review of the Miami Company operations, both from the 
viewpoint of increase in net %*orth, sales, profits.*In offect, 
he stated the followings 

Miami Paper Board Mills, Inc. is engaged in manufacturing 
folding and setting up box board in the State of Florida. The 
present capacity is approximately 85 tons a day. Its build¬ 
ings are modern, well designed, efficient 1-story buildings, 
containing approximately 70,000 square feet, located on a site 
of approximately 14 acres in a highly industrialized section" 
of Miami, within one mile from Miami International Airport. 

Tho properties are owned by %riiolly owned subsidiaries of 
Miami Paper Board Mills, Inc. and Benner Boy, Inc. The build¬ 
ings occupy only a portion of the land, which has increased 
considerably in value. The Company's machinery and equipment 
is modern, efficient and well maintained. A large portion 
thereof %/as designed and built by the Company's Engineering 
Department. 

i • 

The entire production of Miami Paper Board Mills, Inc. is 
sold through Miami Paper Board Mills, Tnc. and The Benner 
Mills Sales, Inc. The Sales Companies sell approximately two- 
thirds thereof to Benner Box, Inc., which is the largest pro¬ 
ducer of paper folding boxes in the State of Florida, It too 
occupies one story buildings, which are modern and tell de¬ 
signed. The buildings contain approximately 175,000 square 
feet adjacent to the property occupied by Miami and leased ’>» ' 
from Benner's wholly owned subsidiary, Sanson Properties, Inc. 
The company's sales and profits have increased each year. 
Benner's sales are s»de by Benner Box Sales, Inc.f .its ink 
is supplied by Dixie Printing Ink, Inc. It was proposed 
Benner and Miami, including their vdiolly owned subsidiaries,, 
be merged into Mew Haven, that Hew Haven be the Surviving ■ 
Corporation, and that in addition thereto. Hew Haven take 
over the functions and personnel of all of .the sales companies/ " 
and Dixie Printing Ink, Inc. „ 

^ H. 14 »# * i 

The Chairmen the,-. cal Lei or* tfcr. Irvin Skizr, ef relit, Cetmoain 
* Company U-ccauting fire) tn give finirssltl picture xt the 
proposed merger. Mr. Sklar had several exhibits prepared — 


>7 
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Balance Sheets, Combined Pre-Tax Earnings, Combined Ket Worth, 
Contained Sales, covering New Haven Beard & Carton, as well as 
Kiami Paper Board Mills, Benner Box and subsidiaries. New 
Haven's figures taken from reports prepared by C.P.A. 's in 
New Haven — for presentation to Directors. 

I ‘ 

Mrw Simkins then read a preliminary report prepared by the 
American Appraisal Company expressing an opinion of fair 
market value of Miami Paper Board Mills, Inc., Benner Box, 

Inc. and wholly owned subsidiaries. A detailed Yeoort had 
been,expected for the Board Meeting. However, American 
Appraisal had been unable to complete it by this aatc, but 
sent through a covering letter Which Mr. Simkins cad to the 
Board, signed by Mr. C. E. O. Walker, dated December 20, 1963. 

Mr. 8imkins pointed out that Combined Pre-Tax earnings of 

their companies amounted to $1,038,028. 

• 

Mr. Meitner said that if the Plan of Merger was approved by 
the ( Board and subsequently ratified by the stockholders, New 
Haven would acquire all the capital stock of Miami Paper 
Board Mills, Inc. and Benner Box, Inc. by issuing common 
stofck. 

^ this point, Mr. Meitner distributed a copy of Agreement 
and Plan of Merger to each Director for their perusal and sub¬ 
sequent discussion. 

After considerable discussion, on motion duly made, seconded 
and u n a nimo usly carried, it was 

* • 

RESOLVED, that the Board of Directors approve and adopt the 
Agree ment and Plan of Merger submitted to this meeting, a 
copy of which is ordered annexed hereto, providing for the 
merger of Miami Paper Board Mills, Inc., a Florida corpora¬ 
tion, and Benner Box, Inc., a.Florida corporation, with and 
into this corporation en the terms and conditions therein 
stated, subject to approval of the stockholders as required 
by law; and 

’ 

FUkthbr RESOLVED, that the Officers and Directors of the 
Corporation be and the same are hereby authorised and di¬ 
rected to call a Special Meeting of the Stockholders for 
the purpose of voting upon the said Agreement and Plan of 
Merger, with the recommendation of the Board of Directors 

yo 
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thot the onms be approved. and upon the approval of said 
Agreement and Plan of Uerger by the Stockholders, to take all 
steps necessary or appropriate to effectuate said Agreement 
and Plan of Merger. 


The Agreement and Plan of Merger was then 
Directors presont. 


signed by all 


Mr :,f i ^ inS reconunended that a -Stock Option Plan" be made 
available to key n.iployees to serve os on inducement vuen 
recruiting, cs we 11 as an incentive to present employees 
Mr. Sinicins suggested that 50.000 shares be authorised for 
this proposal. There hfi3 been no sort of bonus plan in 
effect for the last several years due to the financial 
picture of the Company and this va 3 thought to be an excell¬ 
ent suggestion. The Stock Option would be offered at lOO^i 
market price. A motion was made, seconded and unanimously 
carried to adopt a Stock Option Plan and act aside 50,000 
shares for that purpose, it being understood that no person 

ticipate° re thu ™ ° f the 8fcock * v, ° uld ho eligible to par- 


Thore being no further business, on motion duly made, 
and carried, the meeting adjourned at 5*0G P.K. 


seconded 


Leon Meltzer / 7 
Acting Secrexary 
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i x-w :-:aven board carton company, inc' ; 

v/ ^ 


NEW HAVEN S, CONNECTICUT 


PlAIMTIiTS 

OCT 25 1966 

EX JA _10 


UUfHONC.' ST.L MU1 


PROMISSORY NOTE 


1 > 


* i • v 

ayV A 

x v.y / 

\. u V 


Tor value received, The New I liven itoard & Carton Company, Inc., 

a Connecticut Corporation, hereby promises and agrees as follows; 

(1) To pay to Simeo Waste Paper Company, Inc., a Tlorida Corpora¬ 
tion, the principal amount of Seven Hundred Eighty Six Thousand 
Five Hundrod dollars ($7.JG, 500.00) on December 31, 1965. 

U) To pay interest on any unpaid principal from January 17, 19G4 at 
the rate of 5 percent per annum payable Juno 30 and December 31. 

(3) This note may bo prepaid in whole or in part at any time without 
penalty. 

(4) Signed cn this 17th day of January, 1964. 


THE NEW HAVEN BOARD & CARTON ... 

COMPANY, INC. 

by: rfe,J. LiL ^ y■':•/ 

Nneon J. simians - President ..y- 

V .’»/ ■ ’* *J V > . 


WITNESS: 





• • • * 114 

’ •• k *'> ^4 


•••Ml S.I.I Oir.CMI 171 Lul.gl.a A,. 

*•» u. n. Y. • ruu i«f« 


7l.iK.gh C.r.wf.1.1 01 .III.. 
kalt.1*., W.rt H.I.P.I..4, U, N»» TaI 


• Oa^O . PRINTED FOLDING CARTONS • LABELS • CORRUGATED CONTAINERS 
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FOR IDrNTU-'irATION H j 

Li. ti. uiijTnr.r court 
msvwicr of conn. I 
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v . •' January 31, 1964 - 


Mr. Garoth W. Spoor, ' . 

. , Financial Socretary • .* 

.*'• ’■ Tho Ponn Mutual Lifo Inouranco Company 

” \" Independence Squaro 

' Philadelphia 5, Pennsylvania 




Doar Mr. Spoor: 


t; 

I « 


As promlsod somo time ago* I am enclosing financial results 
\ • for the quartor ending December 31, 1963 in tho comparative 

: form which has boon satisfactory to you in the past. 1 trust . 
‘ • you will find theso in order. 

; v *. It is my understanding that somo other company has purchased 
. V ••• •. ■ our Noto to you and that our payment due March IS should bo 
made to this other company. I would appreciate your advico 
• ' in this connection. .... .< ... . . • ••. r 


Thank you..". !' ' 


• , -i 

• *. * * * • • i* 

■■■ .V 




‘V;;. 


Very truly yours, 

’ THE NEW HAVEN BOARD & CARTON 
COMPANY, INC.; 




’ * . Williams. Modingor 
• ■ Controller . 


WSM/bpc 




Enclosures . 


. . ;.V v . : .plaintiffs. £xhihit 24 * 
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OCT 25 19G6 


or* : vcc.zior.nrm 

ti::; tm ny.rj r, c^r. 'o : c :: v:v, t::c. 


\ _ | _ 


Tho annual meeting of stockholders of the New Ilnvon Board £. 
Carton Company, Inc. was hold at the Hotel Taft, New Haven, Con- 
nootiout, on Friday, February 20, 1064. Bo^n J. .Oimkins, Presi¬ 
dent and Chairman of tho Board of Directors prodded. Ho callod 
tho nccting to order at 10:25 a. m., welcomed tho stockholders, and 
introduced Morton Sirokins and himself to tho ctockh Idorc. Ho also 
introduced the Directors of tho Company present at tho meeting, as 
woll as certain eonior officers of tho Company. 

At Mr. Sirakino' requoot, tho Secretary of the Company, Jacob 
J. Siogal, prcoonted a proof of calling of tho meeting and an af¬ 
fidavit of tho mailing of notices of tho meeting. Mr. Simkinc 
then designated Messrs. Thomas V. O'Keefe and Ccorgo H. Pouloo 
to act as Telloro and Judges of olcction. Mr. Siegel called for 
any additional proxies to bo deposited with him. Tho final tally 
of shareholders present in porsen was 0 and by pro::y 357,031. 

A motion was made, seconded and unanimously carried to waive 
the roading of tho minutes of tho last meeting of stockholders. 

Sinucino then roferrod to tho Annual Report of the Company 
for tho fiscal year ended September 30, 1003. Ho discussed some 


of tho dotuils of tho financial reports; ho elaborated on tho prob¬ 
lems facing tho Company and Management's plans for solving these 
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Mr, Simkins pointed out that tho lac’; of earnings over tho 
last 7 years has soriously drained the Company's working capital, 
restricting replacement of obooleto equipment and tho purchaso of 
newer cquipraont such as offsot presses. Mr. Simkins also otatod 
that operations woro hc.raporod by sovoral sorious Union problems. 

Mr. Cimkinr roported that scrao of the steos which havo boon takon 
to alleviate tho Company's financial problems wero tho reduction 
of salaried personnel, tho reduction of semo hourly employees, the 
institution of more efficient purchasing procoduros, tho shutdown 
of the Dartgis Plant and tho purchaso of nower and raoro efficient 
machinery. 

Following thoso remarks, Mr. Simkins and Mr. Moltzcr replied 

to numerous questions from stockholders. 

1'hc next matter for consideration was tho Agreement and Plan 

of Merger between Now Haven and tho Miami Companies. 

Upon motion made and seconded, end after extensive discussion 

by Management and the stockholders, it was 

*X£3SOTjVI'.D, that the Agreement end the Plan of Merger 
doted January 16, 1064, botwen the Now Haven Hoard 
L Carten Company, Inc., Miami Paper Board Mills, Inc. 
and Bennor Box, Inc., providing for the norger of Miami 
and Benner and their cubsidiary corporations with and 
into New Haven, os sot forth in tho Pro:y Statement sub¬ 
mitted to tho Stockholders bo approved and adopted by 
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f 


tho stoclcholdcrs of thin Corporation". 

Tho tally of votes was 340,540 shares in favor of tho merger 
and 8,001 shares opposed to tho merger, 

llr. Cirakins announced that nominations were open for election 
of 11 directors for a torn expiring ct tho next Annual Hooting or 
until ouccosaoro wore qualified. A motion v/aa made and seconded 
to nominato for rcoloction an Director.} of the Corporation tho fol¬ 
lowing* 

Sterling R. Chatficld 
William B. Gunbart 
Raymond Hailey 
John L. IlcCreery 
Leon Mcltscr 
Cdv/in W. Hiller 
Malcolm Sc nderc 
Jacob J. r.legal 
Dorothy Sinicins 
I.con J. Sinicins 
Morton II. Sinicins 

There being no othor nominations, upon motion mado, seconded 
and unanimously carriod, nominations wore closed. 

There boing no opposition or contost for tho position of any 
of tho directors, Mr* Simkins doclarcd tho Directors to have been 
aloctod. 

Upon notion duly m.do, cocondcd and carried, it was 

"RBrOLVBD, that each and oil of tho resolutions, 
acts, and proceedings of tho Board of Directors 
of tho Corporation heretofore adopted and taken,, 
at tho sovornl mootings of tho Board held slnc°* 
tho last Gtoclcholdoru' mooting of this corporation. 
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. j cho-.n by its record:: in lha minute b >oks of 
thin c-rocr it’ on, and or.ch o 1 all of tho acts 
of tho officers of this com ration in carrying 
out and promoting the ourper.es, objects, and 
inicrcstn of this corn-ration since tho last 
stockholders' meeting thereof, other than those 
natters which hive been approved by tho Board 
and arc to ba submitted to tho stockholdera for 
vote tr day, bo and tho cano ere r.ppr>'vod, ratifiod 
and horeby made tho acts and deeds of thio cor¬ 
poration". 

Upon motion duly made, seconded and carriod, 


it wan 


"ir.roi.V.'P, Lh i: the restricted Stock Option 
Plan, designed to conoly v/ith flee. 411 of 
the Internal II venue Codo of IPS'!, as amended, 
and as proposed to bo amended, and on tho terns 
and conditions net forth in tho ?rc::y Statenent 
to tho otocldioldoro, bo approved and adopted by 
tho otockhold'erc of this Corporation". 

Tho tally of votes was 346,216 in faver and 11,615 against. 


After a further question and answer poriod, a motion was 


in:.do, seconded and unanimously carried to adjourn tho mooting at 


n. 


Secretary 


V 




APPENDIX K 

THE V21 HAVEN EC/P.D & CARTON CO., ETC. 
KIKUTES C7 EO/CJD C? DETECTORS NEETIKS 
SREV.Y. F7 t;TJ: 7Y 7. 3. lfC* - I'CTC'^ TAFT 


PLAINTIFFS 

OCT 25 1966 

ix_'J_in 


irrcting o 2 the Z..:nrd 
of Directors of The New I7nv_u Board ft Carten Ccara-cy, 
Ir.a. weo hold ct the Dotal Taft, Es;j ITr.vcn, Connecticut, 
inr.odiaCcly folla.jv.n^ tho Antral and Special Keating of 
Stockholders, Friday, February 20, iCf4. 


Kr. teen J. Siskins, Chairman cf the Board, 
presided and called tho msatir.g to order et 2:CO P.M. 


DIRECTORS PRESENT: 


DIRECTORS ASSENT: 


Laois J. Siskins 
Morten K. Sir.i;ins 
Dorothy Sinkins 
Larin U. Killer 
Sterling Chstfield 
John KcCreory 
Million *Cu v>orC, Esq. 
Icon Keltsar, Esq. 
Kelcolra Sanders 
Jacob J, Siegel, Eaq. 

C. R. Hailey 


DETERS PRESENT BY 
INVITATION: 


Vivien Siofcins 
Irvin Skier 
Joseph H. Field, Eoq. 
Barbers Ccucra 


After a motion redo by Mr. John KcCrcery, it 
wco unanimously agreed to dispense with the minutes of the 
last meeting of tho Eoard of Directorc, since copiec of the 
caid minutes had teen cent to nil Directors. 


Esc firct item on the Agenda wee the election 
of officers for the ensuing year, proposed eo follows: 


President 

Sr. Vico President 

Free. Vice President 

Vico President 

Treasurer 

Secretary 

Controller 

Adst. Sccrotory 


Lecn J. Sinkinc 
F. S. Wakemsn 
M. M. Siiicins 
H. M. Dull 
M. n. Sirckiao 
J. J. Slegal 
V7. S. Ms dinger 
Berberc Cemira 
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keirg no furinar ncain.'.ttict"s the 
c t Crr f IwtCu vrore t.rclnrcd to be tbs duly elected officer: 
oi tiiG corporation. 


TSis President reported tost ho hod been 
coRcaaor.ng the rcccmrandstion of He void A. Wiicon re a 
v >.ca President of tfca company. After dlccuocicns, upon 
rroti.cn duly mace, seconded end carried, it wee resolved 
Co dc*.er action until tha next meeting of the Board, 

*___ t A « 2 S rr.?.do and seconded to ncminato 

Sic.ri.ro xor raeloction as Chairman of the Beard 
o f: 0 ' 0 * Al : cro cc - r 3 r -o further nominations, 

W<!8 CC5larad to ba uncnfeously elected to 
suen pociC:*.on, 


. Ss® r.ent item of bus in 
Oi fk.e osiar*.e.n cf the newly elected 
duly cede end seconded, the foliewir 
unanimously approved: 


re vac the determination 
officers. Upon motion ’ 
calflcloo were 


President 

Executive Vice Pres. & Treasurer 
Senior Vice President end 
Vice President (Hull) 
Secretary 
Controller 
Assistant Secretary 


$ 60 , 0 C 0 . 

4o,coo. 


Vo ebenga 
No salary 
No change 
lb change 


rt<r * , n3Irt: itein on c ^ lS Agenda vjas the adoption 

% b r r "' r ° COl 'i Cicn ccvcrlr - Carrier Bank Service 

2? 1*1 ^^^“^.Corrccr.tea Division (iVsr.Ulin Nation::! Bank). 
*.n r.cco.da.iCQ w..tn unit's instructions to make up payroll 
upon receipt of check cr.d deliver each to LaheviL 5 in 

fCr . tlXS ?° nrd C ° c P? rov ® « Resolution, merely 
formaliaing w»^t: already has been dona in the pact A motion 

aecc, 2 d "l. end u ?- n ^ ousi y c= ^z:ied that this 
ivCuOlUklon oo passed and set forth. 


Chairmen then stated that the next item 
olated for discussion end approval was the eloction of an 
Aunr..n.«.strntivo Committee for the Employees' Disability fc 
Retirement Pion of The New Haven Board C. Carton Company. 
x,..^Cc..tui t ...eQ proposed being as follows: Leon J. Sinkins. 

Will5 ^‘ J S * tedlngar, and Leon Ksltzcr 
*brjov_c K. Rivers, Secretary. A motion wns made Co 
accept tiu3 Cemmittea as proposed, seconded end unanimously 
approved. 
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In nccordanen with Che Eeipicyvees * Disability 
£ Rotircarnt Pirn, a Resolution w ns dies proposed to 
continue r. Allcsretfti, r.a hourly c:wplc;;ra rt the Fitchu^h 
Corrugated Division, beyend normal retire .-.ent cate alter 
proper physical Gemination indicated that be is phyc {.sally 
cepsblo of continuity. A testicn uco irsiua, ccccr.dcd, oil 
being in Sffxoe with vena opposed, to ccnfinua this cuTployee 
beyond rotiremnnt deto. 


The next item cn the A3eu.de wee a Resolution 
Co be approved by the Board to exclude crtployeso of riinT.i 
coaponico from few Haven’s Employees Disability &. Rstircaant 
Plan os well co a Resolution to continue itiaai employees 
on their current Profit Earring Plan. It v.vc stated that 
if Kiev:.! employees veto added to Kou !' c ' enbiilty 
6 Retirement Plan, iTsw Haver would find it very ctxbersome 
with too largo contributions they would have to woke. 10x3 
crtnngejEOut would bo similar to cl:a Bnrtgio Pension Plan 
covering hourly employees excluded from Hew Raven's 
Disability & Retirement PLan. 


Upon notion nede, seconded and unsnicously 
approved, it was resolved that the employees of the 
KIctuI companies, cargod late the Kaw liven Board &. Carton 
Cc.cpary, Inc. cliell not be included in the Employees' 
Disability & Retirement Plan of Kew Haven. 


Further Resolved that Cba Profit Sharing 
Plan currently ir. efface fccr the cap;.cyaca cf the bdaxi 
companies c’ir.11 co 'rcatinued for said cxployecs trpen the 
can.a terms cud conditions. 


. In cocorder.ee with Kr. Kelt:; 
b>9 end Kr. Skier were authorised to rts/i 
on equitable basic for Profit Sharing cent 
the Plan covering the Miami caplcyens f-~;£ 
pica for Treasury Depnrtcent approval, if 


ar’o ru33sst3.cn 
coa dstorrdne 
rilMtlcns to 
to nubuiit ouch 
r cirad. 


» 


Kr. Kston K. Sixirlns was then called even 
ts s?.va the Tret-surar'c T -»~—t.. Kr. Sis*!? a rt'tcd that 
the company rcdu.vsd its bank ir/iCbtccVeess by <.3G0,GC0. 

A note due tedey vr.c renewed in two v-'-vts far GO rv:d 
^ ‘■fr® C:1 "i position of .the ccev\::;;y ban improved 

olr.ee tbo r;:j~er. Our r.ot current peel tics o>: rhort-torvn 
borr^in^ *» rcv. :: hly 0 SCC,COO. r.nd there is r.c iT rr.edi.nte 
cc^T^OTib'^w ^cr c.‘ 'p.kCnl luvcnwx- .v «c« tv^jcwrl 

otiier then current pnrchrsoc. U-.rn conclusion of this 
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dlscecoicn, it was then i 
be accepted, which was c 
upon. 


moved that the Treasurer's Rtpor 
ecor.cled end unanimously agreed 


A diocesoica was then had concerning tho 
wcvehouco in Baltimore. It wno stated that we are 
coRtinuir .3 to utilize the warehouse, since the company*o 
ccrrmitrr.ent oictcnc'o thru December of th’.a year. It 
currently io approximately one-third filled and is being 
utilized. S«r.e cuotcmerc request that their boi;c3 bo 
stored at BartgJ.o. Tee question then came up no to whether 
we could rent it aside free* tho plant itself. It is 
rentable space and the Landlord hcc said it could be rented. 

The President then reported cn current 
activities* With Bartgio chut down tho company has been 
reasonably cuccecoful in getting its customers to ga along 
with production in or.Q plant, although ccsr.e havo reduced 
their volume temporarily, tut the company io hopeful of 
returning this volume. It hao adequate capacity in Board 
Kill and with equipment tiered up fren Enrtgis, there io 
adequate equipment to produce output. lictrevei*, there io c 
very r.oriouo epaco problem. Tho company has been considering 
the building of a or.e-atory plant to produce cartons in another 
location; however, there zczxj to be quite a shortage of 
acreage in the Kaw Haven area. Tho company io studying 
tho r.ovicability of reopening the Bartgis Carton operation 
cn a limited baoio. The Union in Ealtimoro, District 50, 
United Mine Worhoro, hao been very aitciouo to ccc if there 
wan any poanihility of reopening tho pLant. If certain 
cor.ce30ion3 can be made to operate efficiently, the company 
might conoider reopening on a limited baoio. 

Relative to calco for tho firot four months 
of thlc fiscal year, the profit waa just clightly under 
$1C0,000 which lncludco a large portion of Enrtgis operation 
shutdown* 


it was 


Upon motion duly made, seconded and carried. 


"RESOLVED, that each and all of tho octc and 
actiono of tho cfficero of the company 
for th<? flocal year ending September 30, 
1£53, to end tho ccrne aro hereby ratified, 
confirmed and adopted." 


i! 
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THE NEW HAVEN BOARD & CARTON COMPANY. INC 


STATEMENT OF OPERATIONS 

(UNAUDITED) 


Six Mouths laitled 
March 31, 



1901 

1903 

Net Sales 

$ 0,531.921 

$10,212,008 

Costs and expenses: 



Cost of poods sold 

S« lliii.u. athiiiiiiNii.iti\c .mil 

S. 175 010 

9 331 ('71 

“eneral expenses 

033,111 

J.UJij.SJ.j 

Depreciation ol plant 
and equipment 

^ 279.133 

207.150 

Total costs and ex|M*nses 

9.3S7.890 

10,701.1 !9 

0|>ei at itiR Profit (loss) 

1 17,025 

( IS9.05I 1 

Other Income — net: 

32,211 

15.1 11 

'Discount on Penn Mutual Note 

135,000 


Less — interest Lspense 

■10,535 

71,M0 

Prov. for Income Taxes 

V 12,370 

12,(»00 

Other Income — net 

418.880 

( 37,999) 

Net Profit (loss) 

^ 503,911 

( 327,030) 

learnings per share; bused on 

1,S3S,12V shares now ontstundm;: 

.31 

(.29) 


M 
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the new haven board a CARTON COMPANY. INC. 



Man b .'d 

M.llell 31 

ANSI r> 

1 Hit 

lOtil 

(ament Assets: 



C'.l -li 

$ .xi2.d7(i 

MHJM7 

Accounts leccivable — int ol reserves 

2,303,082 

1.012.203 

Inventories 

! .5011.(1 II 

2.051,020 

IllSt'slun ills — 1 ,i\ l ,- ive Itomls ( At C'ost) 

108,209 

— 

Prepaid i spi uses 

58,403 

20,882 

Total mirtiil assets 

4.734 4i74 

— 1.752.018 

Investments ami oilier assets: 



Investment in allilialeil company — cost 

321,703 

321,70,3 

Miscell.uiisnis investments — cost 

Laud and luuldiiu; leased to aliiliated 

44.801 

42,020 

eoinp.un — at eost less depreciation 

337,013 

371,029 

l)i lened i ll lives 

I : I. ... ,1. 

. .0,0 I 

21* ’St) 

i. i • |il 

i oipi ily, plant and eipiipuieiit — eost 

is.034,M.l 

15,000,8.50 

la ss — aiiuniulalisl depreciation 

12,114.411 

10.550.02) 

riant and ei|iiipinent — net 

LIAIIII.ITILS AM) ST(K:KII()I.IJI:HS' 1.< % >UHY 
( oin lit 1 .i.ililli 1 ii s; 

“5.1)10,417 

$li,45L(>20 

5,341,8.3.3 

'$10,850,882 

i\ol* s payaiile 

$ 590,500 

$ 000,510 

Aeeoiints payaiile 

087,101) y 
405,322 N 

7I1.3SS 

Taxes accrued 

2‘K).810 

Waives and e\|H‘nscs accrued 

382,723 

151.043 

Lour.-tcitil ilelit — ixiition due witliin one yc.ir 

101,802 

2:15.000 

Total current liabilities 

2,.'<63,81(1 

“ 2,724,1.03 

lamK-tcnn debt — net ol current poitiun above 

Stockholders' Lqiiitv: 

Common slock — |>ar Si 

270,870 

2.205, IKK) 

Issued 1 .MS, 127 shares 

1.S3S.I27 

460,353* 

Capital surplus 

5,015,881 

I..S05.20.S* 

Kctamed caniiii» 

826,887 

565,628 

Total stoi kliolders' l ipiity 

8,(il(TV)3 

•$Tl,l5Mi20 

5.837.189 
$ 10.8.50,882 


* I.'‘minion Mink t» Capital .Surplus in pnor yi.ir n IK its reduction ot p.u value Iron) $10 to $1 
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TO Ol K STOCkllOl.DKUS 

^ Although tin sales ol The \'nv I lax on Board ;v Carton Company. 
Iiic. in (Im‘ first si\ inoiitlis ol itv current fiscal vcai cl«*< lined moderately 
to $1),5T 1,921, primarily as a usnlt ol tin* shutdown ol the Baltimou 
Division, the Company's profits and financial condition improved 
materially. 

Net profit, including non-recurring income reflected in the current 
Company statement, amounted to -Vifio.f)11 or 3ly i>er share, compared 
to a deficit of $527,(f>0 or a loss of 2*)c per share lor the comparable 
period lust year, liuscd on present shares outstanding. 

I lie Operatin ’, i ., :.i I i 1 1 ciii’eet p< m.d amoimi* d to ; I I .,<!_ > 
compared to ail Opeialt ig I oss ol SI.StMlol in the same perioil ol the 

prior year. 

The Company’s cash resources have increased substantially. Its 
long-term debt has liecn reduced from $2,295,000 to $270,870. It 
sliould Ik* noted that the ulmvc figures reflect only one months earn¬ 
ings of the Miami Companies acquired in the Merger, y 

Due to the inci casing demands ol mil enstonu is and a more iculislic 
union approach, it Incanie feasible to reopen the liailiniore Division. 
Tlic Carton Plant eoninienced oircrations during the latter part of 
March. The Board Mill resinned production in May. It is antici¬ 
pated that the resumption ol operations in Baltimore will prove Inue- 
heial to the Company. 


Bcspeetfully yours, 



Clininiinn of I lir linmtl ami /Ycsirfi ul 
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notice of annual meeting of stockholders 

Of 

THE NEW HAVEN BOARD A CARTON COMPANY, INCORPORATED 

JANUARY 18, 1965 


To The Stackholders: 

NOTICE 1' ilfilLBY GIVEN thit the Annual Meeting of the Stockholders of The New Haven 

Board 4 Orton Company. I orated, will be held on Monday. January 18. 1965. at 10 o’clock in the fore- 
noon, at the New Haven L.,.-n Club, 193 Whitney Avenue. New Haven. Connecticut, for the following purposes: 

(1) To t'.i : Directors for the ensuing year. 

(2) To ek : the company'* auditors for the ensuing year. 

(3) To tra- t Such other business as may properly come before the meeting or ary adjournment 
there©: 

Only those -t> l.holders of the Company of record as of Monday, January 4, 1965, will be eli¬ 
gible to vote at the meeti- • or any adjournments thereof. 

It is impor:. • that your stock be represented at the meeeting. If you do not plan to attenJ the 
meeting in person, you arc u^-sl to sign, date and mail the enclosed Proxy immediately. 

/*/ Jacob J. Siegal, 

StrrttMj 


New Haven, Coon. 
January 6, 196) 


a 
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THE PRESIDENT’S MESSAGE 



TO OUR STOCKHOLDERS: 



It gives me a great deal of pleasure to report a profit for the fiscal year ending September 30, 1964 
of Sl.785.320 including r .n recurring income of $-155,600 compared to a loss of $831,702 last year. 
The past star was the firs: profitable year for the Company since 1958 and its earnings are the high¬ 
est since 1952. 

Earnings per share am. :-:cJ to 97 cents including non-recurring income of 24 cents, as compared 
to a loss of 45 cents last vtat. Our current assets increased $1,299,129 and our current liabilities de¬ 
creased $73,914. Long-term deb: has been reduced from $2,302,596 to $253,420 and stockholders'equity 
increased from $5.496,6S" :j $9-813,37$. 

The past year has been an t%entful one for the Company. Benner Box, Inc. and Miami Paper Board 
Mills, Inc., l oth of Miami. l !«'r:Ja. were merged with and into our Company and their profits from 
seven months of operation are refiected in our Company statement. With the rapid growth of their 
marketing area and with full integration of their operations with those of New Haven’s, even greater 
benefits should accrue. 

Olr Baltimore Division . previously known as our Bartgis Division, was closed early in the year 
but was reopened on a partial basis due to the resolution of our labor problems. 


THE NEW HAVEN BOARD * CARTON COMPANY, INC. 
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CONCLUSION OF PRESIDENT'S MESSAGE 


Puerto Rico Packaging Companx Lm. a folding carton manufacturer, was acquired and althiu-h 

sma11 ' thc .K r0 " th of the market for its products in Puerto R,co 


ar.d Central American areas appears promising. 


^rSed AL in F R!d^efieW T "7 G>MPANX Inc j a lon « established manufacturer of folding car- 
tons Jocatcd in Ridgefield, New Jersey, was acquired in October. This acquisition is providin'* an 

«un«T a ?“? Ct f0r 0Ur r a r«br»fd mill, and a large portion of its sales is to the dru/and pharma- 
ceutica! industry not previous')- served by our Company. Continental has a machmen deveCnt 

gram,To'our cSome^." 11 ^ 5 “ P ° SS,ble °“ ^ D ‘ Visi ° n t0 ° ffcr com P !ete P^S pro- 

\Ii3Ile 0 cS2t V ^- OVer Sr ° J ' 000 wa * * nvestcd in facilities. This included 2 four-color 76" 
Pr ‘ ntmg pfC5 iS ,n 0Uf . Nw Haven Plant which has enabled us to produce our present 

p '° v ' J ' d “ *'“■ *• «f*r «*• >» 

° 1 Pa ”* | Bo -'* d * V LLS Diy,s,on * «* completing the installation of additional drying facilities 

2uL dU ' J ’* “« ““* ,lcd “ *• H.W, and Ba|. 

Management is devoting its e:T >r:s to fuller utilization of our productive facilities through increased 

K d A 3 | :qU,S,tl0nS and :S unreI 5 n . ,in f , y « :,v m= fof increased efficiency and higher standards of 
q it). A long-range prog.-.m is being developed for the installation of the most modem productive 

iae us with the depth and o.gar.ization to enhance our further growth. ^ P 

ss: sanss r.~ 

if.si'sr “ p ““ thm ” iuu °" : " “ ~ 

We wish to thank those employees who have exerted such great effort and to acknowledge the 
wise counsel mf our Directors, without whose help we would have been unable to achieve these Suits. 

December 28, 1964 


fuf uri 
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EXPANSION 


Tl . flints shown here *re those recently acquired by 
New 1 liven Bond and Orion Company, Inc. 



• < 



The Miami Paper Board Mills and The Benner Box Divisions, 
Miami, Florida 


◄ 


The Continental Folding Paper Box Co., Inc., Ridger.cld, N J. 


THE NEW ciAVEN ROAtri A rasinw r/Minan* in/- 



\ 




if 


ONLY COPY AVAILABLE 
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STATEMENT OF FINANC 

BALANCE SHEET — SEPTEMBER 30. 1 


ASSETS 


CURRENT ASSETS 

Cash. 

Receivables (Net of Reserves — 1964-S63.954; 19<S3-$38,873) . 

Inventories (Note 2). 

Investment - Tax Tree Ponds - Cost. 

Prepaid Expense . 

Total Current Assets. 


OTHER ASSETS 

Investment and Advances ro Subs.Jiary (Note 5) . 

Other Investments (N.-te 1). 

Land and Puildinps Ee..sed - Cost Net of Depreciation. 

Surrender Value of Oiriccrs’ Life Insurance. 

Deferred Charpes. 

Total Other Assets. 


LAND, BUILDINGS, MACHINERY AND EQUIPMENT 

Cost. 

Less - Depreciation to Date. 

Net Value . 


TOTAL ASSETS . 


September ?0 


1964 

1963 

< 591.651 

< 524.220 

2,295.892 

1.80S, 367 

2.472.134 

1,865,102 

85,903 

— 

124,972 

73,734 

< 5,570,552 

< 4,271,423 


59,436 

— 

321,793 

329,781 

349,705 

364,325 

7,68: 

— 

76,731 

12,090 

< 815,350 < 

706.196 


17,426,150 

15,924,872 

11.445.217 

10,729.252 

< 5,980,933 

< 3,195,620 


<12,36 6,833 <10.173,239 

■ -- -y --TT 3 *-■-* - . 



I 

l 


( 




THE NEW HAVEN BOARD A CARTON COMPANY, INC. 
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; I A L CONDITION 


.* 1964 AND 1963 

LIABILITIES and STOCKHOLDERS' EQUITY 


September 30 

CURRENT LIABILITIES 1964 1963 

Notes Payable - Bank.$ 250,000 $ 950.000 

Accounts Payable - Trade. 1,147,016 730,168 

Federal and State Corporation Taxes Payable (Note 6). 58,389 28,925 

Accrued Expense. 440,371 412,520 

Notes Payable - Other. 307,354 — 

Current Portion of Long Term Debt. 96,912 252,343 

Total Current Liabilities.$ 2,300,042 $ 2,373,956 


LONG TERM DEBT.$ 253,420 2,302,596 


STOCKHOLDERS 1 EQUITY 
Common Stock - Par Value $1.00 
Authorized 2,000,000 Shares; Issued 
and Outstanding 1,838.127 Shares as 


at September 30, 1964 . 

. 1,838,127 


4,603,530 

Capital Surplus. 

. 5,960,068 


662,031 

Retained Earnings. 



260.976 

Total. 

. $ 9,844,691 

s 

5,526,537 

Less - Treasury Stock — 2,337 Shares-Cost. 

. 31,318 


29,850 

Total Stockholders Equity. 

. $ 9,813,373 


5,496,687 
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NOTES TO FINANCIAL STATEMENT 
SEPTEMBER 30, 1964 


NCTS 1 — OTHER INVESTMENTS: 

T C :pan;. owns S'' shares of the 2,500 sharo "jsundmg Common 
• ' Onr.r.1! Lithographic Company, Inc. oi I -hr. New Vork, ac- 

S '' 1. I'. >1. The sto.k is closely owneJ with :. > t/ah'ivLcd market 

•'•rmr is Financial Statements indicate its Fixed A.-sets were restated 
1° ’ 'alunion. Through this revaluation, -ii. Company’s inleroi 

ex . > •> sr.scstn: r.t eost. 

!. C pane at the time of sto.k acquisition also pur.hased land and 
t o < .pied lv Grmncll and leased these pro;-..- e> to Grinncll for 

fo. i. :s with option to repurchase. 

NC7C 2 — INVENTORIES: 

Ail inventories were priced on a basis consistent v. h methods used in 
tits : _s stars valuation, or a bavi: in accordance \ec.netJly accepted 

tcc. .r.t.r.c sttndards. 

NOTE 3 — GUARANTY: 

T:.= Company has leased trucking equipment from the N'.vs Haven Truck 
Re, -1. ir.:. and has guaranteed payment of lesson equipment obligations in 
the- .tt/vwt.t of $-17,456 as of September 30, 1964. Thes. obligations are to be 
foil;, paid by Nos ember, 1965. Assets pledged by lessor arc substantially in 
excess c: fi’,456. 

NOTE 4 — COMPANY ACQUISITIONS: 

Through an exchange of stock, the Company acquired the following 
auts dutry companies on February 29, 1964: 

Miami Paper Board Mills, Inc. Benner Bax, Inc. 

Samson Properties, Inc . Simkins Properties, Inc 


Miami Paper Board Mills, Inc. and Benner Box, Inc. were m:r..i r. ■- 
the Company on February 29. 1964. Samson Properties, Inc. and S . 
Properties. Inc were merged with the Companv on August 29. lp:Vt. \ ■ 
Itvorrc of Samson Properties. Inc. and Simkins Properties, Inc. ot 52.v" 5 ' 
for the period March I, 1961 to August 29, 1961 arc not included in tie 
operating figures. 

NOTE 5 — INVESTMENT AND ADVANCES TO SUBSIDIARY: 

Company aequired all of the outstanding stock of the Puerto Ri,o Pa.k- 
aging Company. Ltd. This Company's operations have not been included in 
the operating figures. Cost of stock and advances to Puerto Rico Packaging 
Company, Ltd. amounted to $'9,436 on September 30, 1964. 

NOTE 6 — CORPORATION INCOME TAXES: 

As a result of the available loss carryforward, no liability is recognized 
for ci Trent U. S Corporate Income Taxes. Income Taxes shown in the omour.l 
or $'-<,590 cover Income Taxes due to State Governments that do not allow 
credit for a loss carryforward. 

NOTE 7 — SUBSEQUENT EVENTS: 

On October 1, 1964 the warehouse building at 301 Grand Aver-.- V • 
Haven, Connecticut was sold to the City of New Haven in lieu of .. 
tion, pursuant to the City of New- Haven s Redevelopment Pro. -a - • 
warehouse has been leased in Branford, Connecticut to replace 

On October 21, 1964, the Company acquired all the o 
of the Continental Folding Paper Box Company. In;. W t 
Jersey. The acquired company is being operated os a < • • 
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ACCOUNTANTS' REPORT 


November 12, 1964 


The New Haven Board and Carton Company, Inc. 
259 Fast Street 

New Haven, Connecticut 06)08 


Gci'i-.r-er.: 


Vc have examined the accounts and records of 

THE NEW HAVEN BOARD AND CARTON COMPANY, INC. 

av of Sep-ember 30, 1964. 

I 

Our examination was made in accordance with generally accepted 
a- iitirg standards, and accordingly included such tcs-> of the accounting ret- 
cr!, ai:<l other auditing procedures we considered necessary in the circumstances. 

In our opinion the accompanying Statements and Schedules present 
f- riy the Financial Condition of THE NEW HAVEN BOARD AND 
C.' FT'.N COMPANY, INC at September 30, 196-,. at.i the results of its 
ct *• .'.s ter the Year Then Ended, in conformity w.li generally accepted 
at. -.r.'.r.g principles applied on a basis consistent with that of the pre- 
ct i y - t it. 

Very truly yours, 


SKLAR, CARMOSIN AND COMPANY 
Certified Put.';. A:, on mart Is 


STATEMENT OF INCOME A RETAINED EARNINGS 
YEARS ENDED SEPTEMBER 30, 1964 A SEPTEMBER 30, 1963 



1964 

1963 

Net sales. 

<20,054,500 

$20,S19,04S 

Cost oi sales. 

17,082,)51 

19,775.607 

Gross profit. 

2.971,949 

1.043,441 

Selling and Administrative expense . 

1,587.439 

1,860.1 15 

Operating profit (loss). 

V 

1,384.510 

(816,702) 

Non-recurring income. 

455,600 

— 

Net income before taxes (Note 4) . 

1,810.110 

(816,702) 

Provision for income taxes (Note 6) 

54,590 

15.000 

NET PROFIT (loss). 

1.785,520 

(831,702) 

Retained Earnings, beginning of year 

260.976 

1,092,678 

Retained Earnings, end of year .... 

< 2.046,496 

$ 260.976 

Net Profit Per Share on shares outstanding 9/30/64. 


Net income from operations .... 

) .73 

(.45) 

Non-recurring income. 

% Jt4 

— 

TOTAL . 

1 .97 

(.45) 

Depreciation Charged to Operations . 

$ 598.7-. 1 

1 529.67) 



THE NEW HAVEN BCAPD A CAR’CN CCMrANT INC. 


7 


//r 
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DIRECTORS 


OFFICERS 


AUDITORS 


COUNSEt 


TRANSFER AGENT 


Leon J. Simkins. Chairman 
Sterling R Chatfield 
William B Gumbart 
John L. McCrccry 
Leon Meltzer 


F:>.\.nW V 
Rob; f.t X. ?.< •» 

Jacob J. Silgsl 
Dorothy Sim kins 
Morton H. Sim kins 


Leon J. Simkins . President 

Morton H. Simkins . Executire Vice President and Treasurer 

Francis S. Wake man. Senior Vice President 

Robert T. Ro^sL'M . Vice President 

Harry M. Bull. Vice President 

Jacob J. Si coal. Secretary 

William S. Medinger. Controller 

Harold A. Wilson. Assistant Secretary 


Sklar, Carmchn & Co., Certified Public Accountants 
Juniper and Walnut Streets, Philadelphia, Pennsylvania 19107 


MELTZER & SrillFTFIN 

1529 Walnut Street. Philadelphia, Pennsylvania 19102 

Gumbart, Cophin, Tyler 6 t Cooper 

.05 Church Si reef, New Haven. Connecticut 06509 

Baldwin, Jarman & Norris 

Fidelity Building, Baltimore, Maryland 21201 


The First New Haven National Bank 
1 Church Street. New Haven, Connecticut 06502 
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EXECUTIVE AND GENERAL SALES OFFICES 

259 EAST STREET • NEW HAVEN, CONNECTICUT 06508 
TELEFHONEi 203 787-7171 


NEW HAVEN, CONNECTICUT 
MIAMI, FLORIDA 


PLANTS 


RICHMOND, VIRGINIA 



IlCHESTER, MARYLAND 


WEST HEMPSTEAD, LONG ISLAND, N.Y. 
SAN JUAN, PUERTO RICO 





t 
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‘THE AMERICAN APPRAISAL COMPANY 

C2B E. MICHIGAN QTIICCT MILWAUKEE 1. WIS. 

TO CONFIRMATION 

MR. l. j. civ.xii";; 

PRESIDENT 


Till NEW HAVEN BOARD & CARTON COMPANY INC. 


KKW HAVEN 8, CONNECTICUT 


PERSONAL 


VIA AIR NAIL SPECIAL DELIVERY 



JANUARY 22' laC-’l 


CONTENTS OF SHIPMENT 


• ’ • BENNER rox r.:c. and hiaiix 

PAIT.R IX".P.D y'.ILLS INC. 
Mlaoi, Florida 


1 • Appraloal Raport - 1 braft Copy 


8/31/63 


#65256 

*'■ THE AMERICAN APPRAISAL COMPANY 

__ 

THIS SHIPMENT IS PACKro IN OOOD OPOL AND SHOU'.O IIC HICCIVIO n» YOU IN LIKE 
CONDITION. IP NOT OILIVIPLO VlriTHIN A RCASONAUIE TIMS. FLLAbC AOVIhl US. 
Iss M rn MM MMMII twill 


ft) 


APPENDIX O 


Defendant's Exhit it O 






APPENDIX P 


\ 


Defendant's Exhibit P 















* 


* 



1 ... 


a 


o 















Appendix Q-2 




•* * .f" rfT 1 1? nt tl ill-Wf *»» "TIT'T 


" rtf/ 1 p«fc. * u*T'» *iT"r 


"VTnr rv’Tr - 



1 























Appendix Q-3 



; ,fr , 
i i 

• 1 

, * 

< 



•s •• 

. 

Ai.:. x"Ac: 


, i 









... 1 _ 1 

1 

. * 




* 


I'lOi.; lit ! 

, 


1 <: 

1 


. 1 
’ 1 


*•0 

I>< ||tj» 

1 

/ : 


l 


l 



l» ••'»%/.» * .!• 

• I 


i ! 1 

i 


1 


'.'J 

i- ii* *5 • !’ .»*r* 

j 

j / ! 

\/ 

A : 

/ • i 

1 ! 

I: 

1 i 

i ii 

1 

1 

1 

1 

1 

• 

1 

1 

1 

1 

1 

• 

*0 

(i r,n i t !)yi. Iiti< 

fSmtiim n Au« i.ifi 
t v’lsc*-*! /»• r.*r*P 

M« l» *iir# 1! .tin.» It 

Non’. ‘.n i’iiCHn Avtj i*»n 

Ni i l».rnp 


'*) 

i i 

1 : i 

1 




70 

11* j .t.N< Avi iMon 
l/:iitMl Ain laft 


^ ! 

J ! 

;• • n" r( 

s-ir 

1 




It 

.J_l 1UJ JJ..1 J 

i l.!' 

• ••.!'«»•• lit i.i 

• • J.i 11 

, f.., i 

, • 1. 11.. J 

10 


:947 i) '5- 

'if’ 3 Cl J 

i .<■", 1 1 1 '■ l i e j. . 

M / , 

IL J..*' 

IM-Via 



L__ 

m m , - - 


1961 

W 


1 •.6 , 




r Ali.Lli itS 

r~ -i 

-Moor-vs 195 it:our.in 

j 1957., 

! 

i h 

h A ! 
,,, • , 

,V,f 

! j 

; / /! 
v! /: 

■ K‘ ! 

/1 

I- /1 

N 

' i i 

: i 

i i 

i i 

111 j 1111111 

i i 

1-1 Ll 1 


75 
1947 


'51 


•55 


'59 


'63 


I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

i 

i 

i 

i 

oil J 




_ *'■ 


-j.. 


v- J - 



1 u 
?oo 

150 

iOO 

80 

H60 

40 


MOODY'S INVfSIOKS SfdVICf 

i-Lij til J.11111 Lu-llu. 1 i.i .L lLj ll 25 
J f MAM JJ AjGMD J FMAM J J ASOIJD JfMAMjJASOND 
1961 1962 1963 


AIRMNLS 

(10 Companies) 

Am* ilean Aii lines 
llr.ii.iff Aii ways 
I>« l»a Air l inen 
Kc'-K rn Air Linen 
National A'iiln?B 
Noithwesi Airlines 
Pan American 
World Airway* 
Trant* World Airlines 
United Air Lines 



ALUMINUM 
[4 Companies! 

Aluminium Ltd. 

Aluminum Co. of America 
Kaiser Aluminum 
Reynolds Me’ 'is 
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DRUGS 
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Abbott Laboratories 
American Home Products 
Bristol-Myers 
Johnson A Johnson 
Lilly (Kll| 

Merck 

■Miles Laboratories 
Norwich Pharmaral 
P*Hw Davis 
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Klehardson-Mcrrcll 
ScherInp 
Senile (O.D.) 

Sterling Drug 
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FINANCE 
(7 Companies) 

American Invcstnent 
Akioc laics Investment 
Mcneflc!a! I'I nance 
C.l.T. Kinencl.il 
Common 1*1 C rcdtt 
lldlcr, Walter K. 
Household 1 In.mcc 
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IrVuStiV. the kk . .it pieces* is tW.a.u'J for U.e ii.nawi.i8 13 ratios .n this nuosay -.reap, and IU.. fc. re....a, * »- 


itCM 
! -ti- 


C J:;» • - I TP K er.CHI Pill 

Oman! /.«!* :.e J-vufed by Utal Cur. ot IV’bt Cut""t As- s ;.e the 
sun of ca-i,. or .is rvJ '.carts rt'.ri.b'* Biss res'ivfs for lac debt. 

>jn rk:*'' fiUiM. tflcah.'ftdrc hvtt;:a*vd Li«ic«, I' -W*. 
•litt csi Vumtii M tMMiim ml incuess < f ei«S*l Current Debt 
U lb; »':! •• fl babilities tailing Cue n;l*n one year. U>S is ore test 
of sc!. *r.cy. 


rtt r:.r. :is an her juts . 
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Irt ,? :,cl V.Vlit is t ie ?<"••:? cf sb -a ! '3!i;rs m the b'-itss. as 
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S'-ii" u-r " I..’..* lit ratio is c!itw«;.‘ by uirii'n; Net rr.ats alter 
IjV, Vo.. lift i.'O'tb. Urf.T.-j li;).»ck jAcro-sirt^tO ibis lut'O 
ns a I r..V nifoii.i tf proftfnbility. fiescidly, n irlil t*a!j| n. at l-;ast 
JO f. - C M r- ffratfc.1 as s d-suabl* ctitcu.e lor prcviCir; d.ntends 
pto; turd. !or .'.taro great!;. 

ittfftm-sp irt wTiJMHift . . 

Ket tKarkc' Ca/tel rer.'ise.its th: treess o! Csrrtrl r".ets c»:r Current 
0+' 1M% ’ear* »t*citr!« tkt e«sl.!ii atiiLMa t« t!.a buti'iui fer 
et-iyir,- iav:rtV«u id rtsei :!H«s, end ler brweir: i ) tibday opera- 
•it'is. inc Ins i. mtiii ;w r, I «i.iie 1 1 til PrC.it*. iit£i itlCt, c/ T..t 

r«kmj C?;.*l:l. 

MT Situ 18 IV ■ !*it rt mre 

tits Soles «.'« d'-.cu by Ic.ii.Ko Cat Vfert!.. Ibis lives a measure ol 
relctiv: lumo>ei ol inresM repitel. 


stnulrf rtsl cscied th* net in.itu.ity iniieVei by sel'i"’ lr ni by n c-e 
than 10 to 15 S;ys. V.'brn temp .-ring t : .c ir-ll ciien pe;i.d o! or-* ec- trtr. 
wil:, :b .t ol ar:.t';ff, tK&it'Xrt sbcsld Is made I’f pccsible v.-rn.. tr¬ 
ot selling terms. 

mi sau* to Kivi’iipiif . , 

Orvidir.i, annual Cist S.-'es by Merest -• • Inv.ntory « cairn 1 on the 
balance absit 10'S cucSient d::s rrl nn ret. :' t' ,»icil !aie.v*r. 
It providu a yrreifticV. let conr.paring«' ck-to sa!us iaV» of one eoncern 
eilh rrijihu oi with tl.osc la: ihc iaic'.'.ry. 

fixii. I-55US 10 t :'»5tc I't v tr.tu 
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APPENDIX S 

UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


JEFF SIMON, AS CUSTODIAN FOR : 
GAIL NINA SIMON, UNDER THE 
NEW YORK UNIFORM GIFTS : 

TO MINORS ACT 

V. . . 

THE NEW HAVEN BOARD AND 
CARTON COMPANY, INC., ET AL : 


CIVIL NO. 10,425 


MEMORANDUM OF DECISION 


While some litigation under Rule 10b-5—^ is "the 
unhappy aftermath of a corporate marriage gone sour," 

Republic Technology Fund. Inc, v. The Lionel Corporation , 

_ F.2d _ (2d Cir. Jtily 17» 1973), this suit arises 

because the marriage was so successful that a member of the 
groom's family thinks there, should have been a larger dowry. 
This is a stockholder's derivative action brought by the 
custodian of a minor who owns stock of The New Haven Board 
and Carton Company (hereafter "New Haven" or "the company"). 
Defendants are the company and several of the officers and 
directors. The amended complaint pleads two causes of action: 
count I, based on diversity jurisdiction, alleges that the 
three director-defendants who are residents of Connecticut 
breached their fiduciary duties imposed by the law of 
Connecticut; count II, for which jurisdiction is supplied by 
15 U.S.C. 5 78aa, alleges that all defendants violated Rule 


10b-5 
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The allegations arise in connection with a merger 
of^several Florida corporations (hereafter "the Miami 
companies") into New Haven. Defendants Leon Simkins, Morton 
Simkins, and other members of their families owned all or 
most of the shares of the Miami companies. Prior to the 
merger the Simkins had acquired 32.61 of the outstanding 
shares of New Haven and had acquired and exercised the right 
to name a majority of New Haven's directors. Leon Simkins 
was serving as president of New Haven. The Simkins were in 
effective control of the company. The merger was accomplished 
by New Haven's issuance of 1,377,774 shares of its common 
stock to the shareholders of the Miami companies in exchange 
for all of the outstanding shares of common and preferred 
stock of the Miami companies. 

The agreement to merge was approved by the directors 
of New Haven on January 16, 1964, subject to stockholder 
approval. Proxies were solicited from New Haven shareholders 
by a proxy statement dated February 12, 1964, which was 
mailed on February 14, 1964, together with New Haven's annual 
report for the fiscal year ending September 30, 1963. The 
shareholders' meeting that approved the merger was held 
February 28, 1964. The original complaint was filed in April, 
1964. A motion to dismiss was denied by Judge Zampano in 
1966. Simon v. New Haven Board & Carton Co.. Inc. . 250 F.Supp, 
297 (D. Conn. 1966). For reasons not entirely clear, the case 
languished for several years. In 1972 it was assigned to me 
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for trial, and a bench trial occurred on seven days in March, 

1972. Because the parties wished to have a complete trans¬ 
cript before submitting briefs, it was not until February 28, 

1973, that final briefs and supplementary correspondence from 
the parties were received. This Court is responsible for the 

delay since then, having accorded the case a priority roughly 

• "* — * • 

reflecting the urgency with which the parties readied the ' 

litigation for submission. 

It is unnecessary to recount all the details of the 

bleak financial picture of New Haven prior to the merger. 

For five successive years beginning with 1959, the company 

had experienced heavy losses on sales that, since 1960, were 

2 / 

only slightly declining.- Since 1959, retained earnings had 
dropped steadily from just over $2 million to just over $1/4 
million in 1963. The market price of the company's stock, 
traded over-the-counter, reflected the company's deteriorating 
financial fortunes. The bid price ranged from 6-1/2 to 12-1/2 
in 1959, from 2-1/8 to 6-1/8 in 1962, and from 2-7/8 to 5 in 
1963. With the exception of certain block purchases to be 
discussed, the market for New Haven shares was thin, with 
only nominal trading. 

Confident that their managerial capability, demon¬ 
strated in their successful operation of the Miami companies, 
could make New Haven profitable, the Simkins acquired control 
of the company in 1963, after it had experienced a succession 
of management changes, and in 1964 decided upon the merger. 
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The merger terms were set by dividing the then current bid 
price for New Haven shares, $4.50, into the value of the 
Miami shares, which had been determined by an independent 
appraisal to be $6,200,000. This cqmputation produced 
1,377,774 as the number of New Haven shares to be issued in 
exchange for the Miami shares. 

Plaintiff's 10b-5 claims are based on alleged mis¬ 
representations and omissions in the proxy statement and the 

accompanying 1963 annual report, that were mailed to share- 

* 3/ 

holders of New Haven on February 14, 1964.“ A principal 
but not the only challenged item is the omission of the 
results of an unaudited internal financial report for the 
company's first quarter, ending December 31, 1963, of its 
1964 fiscal year. This*report, prior to correction, showed 
first-quarter profits of $148,590. Plaintiff's essential 
contention, in support of which its expert. Dr. Douglas 
Bellemore, testified at length, is that disclosure of this 
first-quarter report would have provided a basis on which 
shareholders could have concluded that the value of New Haven 
shares at the time of the merger was not $4.50 per share, but 
$8.62-1/2 per share. Using this higher price per share, 
plaintiff- claims that New Haven was damaged in cwo ways: (a) 
by "paying" too much for the Miami shares; the overpayment is 
claimed to be the alleged price per share of $8.62-1/2 times 
the number of shares issued, i,377,774, or $11,883,301, less 
the value of the shares received in exchange, $6,200,000, a 
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I difference of $5,683,301, and (b) by losing the opportunity 
to sell, at the highest price since the merger, the "extra" 
shares issued to the Simkins; since a price per share of 
$8.62-1/2 divided into the $6,200,000 value of the Miami 
companies would have required issuance of only 718,841 shares, 
plaintiff subtracts this figure from the 1,377,774 shares 

( actually issuld to arrive at 658,933 "extra" New Haven shares 
issued to the Simkins, which, at a post-merger high price of 
$21.50 per share, might have been sold to the public at a 
total price of $8,483,762.- / Plaintiff seeks a money judgment 
| of $14,167,063 in damages plus an accounting of the profits 
made by the individual defendants, 
j ^ trial plaintiff made clear that it was abandoning 

earlier claims for rescission and was limiting its requested 
relief solely to a claim for damages and an accounting. From 
the above computations, it is apparent that the lynch pin of 
the claim for damages is the alleged price of New Haven shares 

I of $8.62-1/2, or any price above the merger price of $4.50. 
Moreover, analysis of plaintiff's causes of action will 
demonstrate that plaintiff is entitled to no judgment unless 
the company has been damaged by issuance of its shares at the 
$4.50 price. 

Both the 10b-5 claim and the claim arising under 
state law are brought as derivative actions on behalf of the 
•corporation. Any claim for relief to shareholders of the 
company on a class action theory was specifically disclaimed 
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| by plaintiff at trial and, in any event, would fail in the 
absence of any evidence that plaintiff could establish the 
requisite jurisdictional amount in controversy. There is no 
doubt that a derivative action can be brought for violation 
of Rule 10b-5, Ruckle v. Roto American Corporation . 339 F.2d 
24 (2d Cir. 1964), and that a corporation's issuance of its 

• r ■ • • 

• • . * 

shares is a "sale" within the meaning of the Rule. Ibid, ; 

see also Hooper v. Mountain States Securities Corp. . 282 F.2d 

195 (5th Cir. 1960). On the motion to dismiss, defendants 

• 

alleged that the complaint failed to allege facts constituting 
damage to the issuing corporation, on the theory that even 
if the shares had been undervalued with consequent issuance 
of excess shares, the only damage was dilution of the value 
of the interest held by*each shareholder. Judge Zampano 
rejected this argument, relying on Ruckle and Hooper for the 
proposition that a corporation, shown to have issued its 
shares for less than their fair value, has been damaged. 

That ruling on the motion to dismiss is the law of this case. 
Under the ruling, issuance of shares for less than fair value 
could produce damages in two ways: (a) loss to the company 
measured by the difference between the value of the shares 
issued and the value or the assets received in exchange, and 
(b) injury to the corporate integrity of the company measured 
by the damage attributable to any lessened ability to attract 
public capital investment or to obtain institutional financing 
as a result of the excess issuance of its shares. 
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From the evidence in this case, it is apparent that 
the issuance of 1,377,774 shares valued at $4.50 per share 
caused no damage whatever to the corporate integrity of New 
Haven. There was no evidence to show any diminution in the 
company's capacity, as a result of the merger ratio, to 
attract capital or loans. On the contrary, the merger vastly 
improved the company's financial structure and operating 
capability. Thus, the only theory of damages available to 
the^plaintiff, on the 10b-5 count, is that the merger resulted 
in receipt of inadequate consideration or, to put it another 
way, issuance of an excessive number of shares. Since plain¬ 
tiff disclaimed any attack upon the valuation, by independent 
appraisal, of the value of the Miami companies received in 
exchange for the New Haven's shares, and there was no evidence 
that the Miami companies were overvalued, the claim of 
inadequate consideration rests entirely on the contention that 
the issued New Haven shares were worth in excess of $4.50 per 
share. 

Plaintiff's state law claim also turns ultimately 
on the appropriateness of the $4.50 per share valuation. 

While not developing the state law claim with much precision, 
plaintiff apparently alleges b^th a breach of common law 
fiduciary duties by the three Connecticut directors, cf. 
Richland v. Crandall . 262 F.Supp. 538 (S.D. N.Y. 1967), as 
well as a violation of the provisions of the State's corpora¬ 
tion law. Conn. Gen. Stat. 5 33-323. This statute renders 
voidable a contract between a corporation and another company 
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in which a director of the corporation has an interest unless 
the interest is fully disclosed and the "transaction is fair 
as to the corporation." If the conditions are not met, the 
corporation may rescind or receive damages. S 33-323(c). 

Since plaintiff has abandoned any claim for rescission, his 

anly state law claim is for damages. And, as with his 10b-5 

*. r • * • ’ 

claim, the only respect in which the merger is alleged to '- 

have damaged the corporation is the' issuance of its shares 
for less than adequate consideration. 

The state law claim may, however, affect the burden 
of proof. The proponents of a transaction covered by S 33-323 
have the burden of proving that the transaction is fair and 
for adequate consideration. Osborne v. Locke Steel Chain Co. . 

153 Conn. 527, 534 (1966). Since the price of the New Haven 
shares is the only factor, from the evidence in this case, 
that could entitle the corporation to damages by reason of a 
transaction that was not "fair," the defendants may have the 
burden of proving the fairness of this priceIn any event, 
sll of plaintiff's claims for damages turn on the appropriate¬ 
ness of the $4.50 price. Since the evidence establishes that 
the fair market value of New Haven's shares at the time of 
the merger was not more than $4.50 per share, even if defend¬ 
ants have the burden of proof on this issue of fact, it will^ 
be necessary to consider in detail only the evidence on this 
issue, without reaching the issues of whether or not a 
material misrepresentation or omission occurred. 1 
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! Plaintiff's principal evidence to establish a value 

of New Haven shares in excess of $4.50 per share was a price- 
earnings analysis presented by Dr. Bellemore, based on the 

I unaudited, internal financial report for the first quarter 
of fiscal 1964, covering the three months ending December 31, 
1963. The Bellemore analysis, in the circumstances of this 
case, does not establish a value in excess of $4.50 per share 
1 for the shares issued to the Simkins for several reasons. 

Some of the reasons to be discussed are sufficient to reject 
his analysis in and of themselves. In combination, their 
effect plainly undermines his conclusion. 

1. The premise of the Bellemore analysis is the 
application of a price-earnings ratio to a projection of a 
full year's earnings estimated from the earnings of a single 
quarter. Relying on Norte & Co. v. Huffines . 288 F.Supp. 855 
(S.D. N.Y. 1968), defendants contend that, as a matter of law, 
valuation based on a price-earnings ratio is unreliable when 
the earnings in the equation have been preceded by a "signif¬ 
icant recent series of substantial losses." Id. at 859. New 
Haven's alleged first quarter earnings of $148,590 had been 

r 

preceded by five years of losses totaling more than $2-1/2 
million. Even if use of a price-eamlngs ratio is not barred 
as a matter of law, the inappropriateness of its use as a 
factual matter in this case is at least as great as in Norte 
& Co. This conclusion is underscored by the factors that 
remain to be considered. 
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2. Even if a price-earnings ratio can be applied 
to earnings preceded by substantial losses, such analysis 
lacks solidity when the earnings are a projection of a full 
year from a single quarter rather than actual results of a 
twelve-month period. Dr. Bellemore recognized the added 
uncertainty of a projection, since he annualized the first- 
quarter earnings by a factor of three instead of four. That 
caution does make the total analysis'a bit more conservative, 
but it does not eliminate the basic guess as to whether the 
earnings would continue at all. Of course, all price-earnings 
analysis is premised on a guess as to future earnings, but a 
guess that future years will continue a trend set in a 
completed year is far more reliable than a guess that a full 
year will reflect the trend of a single quarter. 

The hazards of projecting a full year of income from 
a single quarter are especially evident in this case, since 
a full year's projection from the first four months is sub¬ 
stantially less than a projection from the first three months. 
Earnings for the first three months, per the unaudited 
internal reports, were $148,590, but for the first four 
months, they were only $88,870. Had Dr. Bellemore annualized 
from the first four months, even if those months were fully 
annualized by a factor of three, the resulting price per 
share would have been less than the $4.50 paid by the Simkins. 
This is not to suggest that the results for the first four 
months are a more reliable basis for projection than for the 






in 


first three months. But it does indicate the instability of 
analysis based on earnings projected from a fraction of a 
year. 

Another hazard of the projection is the inevitable 
effect of hindsight. Dr. Bellemore conceded that the key 
judgmental question in his analysis was whether the first- 
quarter profit in fiscal '64 represented a "turn-around" or 
only an exception to a trend of losses. The question assumes 
special importance in this case since the first "quarter" of 
profit was in fact a first month of profit followed by two 
months of losses. Dr. Bellemore was persuaded that a turn¬ 
around had occurred because of his confidence in the new 
management and the fact that they had achieved a quarter of 
profit after being in control for only a brief period. One 
cannot help but wonder whether the same conclusion wajId have 
been expressed as of the end of the first quarter if the 
ensuing quarters had showed continued losses, instead of the 
profits that in fact occurred after the merger. Would an 
experienced financial analyst testify to a price valuation 
that subsequent events demonstrated was too high? How much 
probative force can be given a projection that is confidently 

put forth in the knowledge that subsequent events in fact ’ 

, , 6 / 

bore it out?*“ 

The risk of hindsight affecting the legitimacy of 
the projection is evidenced by two aspects of the testimony 
in this case. First, though Dr. Bellemore insisted his 
analysis was made on the basis of "a continuing company without 
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the merger," (Tr. 359), he permitted the prospect of a merger 
to strengthen his view concerning the company's capacity to 
generate .earnings. For example, when cross-examined as to 
the company's capacity to replace old equipment when its cash 
reserves were rapidly declining, he replied: "I had faith in 
this management; they knew what they were doing, and if they 
needed equipment they would get it. They say how financially 
strong they are going to make it as a result of the merger, 
so they didn't worry about it." (Tr. 343, emphasis original). 
Secondly, in coming to the critical conclusion that the first- 
quarter earnings represented a "turn-around" for the company. 
Dr. Bellemore acknowledged that he "went carefully through" 
(Tr. 114) the deposition of William Medinger, New Haven's 
comptroller, a deposition given long after the merger. Appar¬ 
ently, it was Dr. Bellemore's position that the deposition 
alerted him to events that had occurred prior to the merger. 
However, when the question arose as to what his opinion would 
be in the absence of the later deposition, plaintiff's counsel 
offered to present later in the trial additional testimony 
from Dr. Bellemore that would isolate those portions of the 
Medinger deposition that referred to events before the merger. 
(Tr. 120, 130)No satisfactory clarification of this 
point was ever supplied. 

3. Even if a price-earnings analysis can be based 
on a year's earnings projected from earnings for one quarter, 
there was no adequate basis here for concluding that the first 
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I quarter was sufficiently representative to support the 
projection. In the preceding year, the first-quarter result 
was a loss of $376,519 compared to a full-year result of a 
loss of $559,889. More significantly, in fiscal '62, the 
first-quarter result was a profit of $55,467 compared to a 
full-year result of a loss of $81,032. ^hus, regardless of 
Dr. Bellemore's confidence in the new management, first- 
quarter profit figures were not shown to be sufficiently 
indicative of a full year's operation. They might support a 
prediction that the year would show a profit, but not a 
predictionof the amount of that profit, which became a 
critical factor in Dr. Bellemore's determination of price 
per share. 

The substantiality of the first-quarter earnings as 
a base for a full year's projection was also undermined by 
the wild fluctuation in the monthly figures for that quarter. 
The first month showed a profit of $165,758, while the next 
, two months showed losses of $70,858 and $5,659. 

Dr. Bellemore contended that the representativeness 
of the first-quarter figures was evidenced by the sales 
figures. (Tr. 219). He claimed the company's November and 
December sales dropped only "in line with the industry." 

(Tr. 271). Yet the evidence shows that in the first quarter 
of fiscal '64, monthly sales figures were $2,428,973, 
$1,707,910, and $1,678,628. The November sales were 30% less 
than the October sales, a far more precipitous decline than 
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the 5% that was recorded by the industry as a whole. (PI. 

Ex. 66). Interestingly, the company's monthly sales figures 
for the first three months of the preceding fiscal year 
showed a modest decline of only TU from October to November, 
followed by a slight increase in December. 

4. Even if first-quarter earnings could be used 
as the basis for a price-earnings analysis, the evidence 
revealed that the unaudited figure 6f $148,590 was incorrect, 
and that the incorrectness was apparent from information 
available prior to the merger The company's figures for 
the four months ending January, 1964, showed a net profit of 
$88,870. The January figures alone showed a net loss of 
$8,4 C *1. When this January loss is subtracted from the four 
months' profit figure, the result is a first-quarter profit 
figure of $97,321, instead of $148,590. Irving Sklar, whose 
accounting firm supervised the preparation of New Haven's 
financial statements, testified that errors were corrected 
only in the year-to-date figures, without revising the prior 
monthly reports. (Tr. 704-08). 

Sklar testified that in December an error was noted 
in the inventory figures which showed that income for the 
first quarter had been overstated by $55,832. Sklar used a 
corrected first-quarter earnings figure, broke out non¬ 
recurring items, and calculated a first-quarter earnings 
figure of $69,006. (Deft. Exs. E, F, and G). Applying Dr. 
Belleraore s analysis to this first-quarter figure, Sklar 
computed a price per share of $3.37-1/2. 
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Another infirmity in the $148,590 figure is the 
fact that it reflects no salary for either Leon or Morton 
Simkins.- Dr. Bellemore testified he thought it was "a 
reasonable possibility" that they would take no salary during 

I all of fiscal '64, (Tr. 294). However reasonable that 
possibility was, some salary should have been estimated in 
projecting a full year's profit before the profit figure 
could be used as a firm base for a price-earnings analysis 
to determine price per share. 

5. While not as significant as the factors already 
j mentioned, there was some weakness in Dr. Bellemore’s selec- 
| tion of 7.5 as the proper multiple to be used for the price- 
| earnings ratio. He calculated 15 as the average ratio for a 
group of companies listed in Standard & Poor's as being in 
the same product category as New Haven. These companies 
were considerably larger than New Haven and, their price- 
earnings ratio was computed on pre-tax earnings, whereas New 

I Haven had a tax loss credit available to eliminate taxes in 
1964. Dr. Bellemore discounted this ratio of 15 by 507. to 
allow for various uncertainties. 

He also selected three medium-sized companies in 
the industry and found that their average price-earnings 
ratio was 13.6. Since he testified that smaller companies 
tend to have a smaller price-earnings ratio (Tr. 365), and 
since the sales of the three medium-sized companies ($44, 
$130, and $66 million) were still considerably larger than 
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New Haven's ($21 million for fiscal '63)(Tr. 99), one might 
have thought that Dr. Bellemore would have selected a ratio 
less than 13.6 before applying his 50% discount factor. In 
fact, his analysis proceeded quite differently. In con¬ 
sidering the 13.6 ratio of the medium-sized companies, Dr. 
Bellemore discounted this figure by 55% and arrived at the 
7.5 figure that he had previously determined was appropriate. 
(Tr. 385-88). The selection of an appropriate ratio would 
have been more persuasive if a fixed discount factor had been 
applied to price-earnings ratios of companies with sales 

comparable to New Haven's. 

I do not doubt that Dr. Bellemore was warranted in 
predicting from the advent of the Simkins' management and a 
first-quarter profit (of whatever figure) that New Haven ... 
might see better days ahead. His testimony would certainly 
support a conclusion that at $4.50 a share. New Haven might 
be an advantageous, if risky, purchase, though even that 
conclusion was not reached at the time by anyone else except 
the Simkins. But his testimony is not persuasive that the 
fair market value of New Haven shares at the date of the 
merger was in excess of the $4.50 per share merger price. 

Plaintiff's only other evidence to show a price per 
share in excess of $4.50 were the figures concerning the 
| acquisition of 149,371 shares of New Haven's stock by the 
Simkins in July, 1963. They purchased a major block of 


112,321 shares at $4.45 per share, plus a commission that 









brought the average price of the block to $4.56 per share. 

In addition, they bought an additional 37,050 shares at an 
average price of $4.88 per share. The average price for all 
of these shares was $4.64 per share. These shares were pur¬ 
chased in an arm's length transaction from a group that 
previously had controlled the company. These purchases gave 
the Simkins ownership of approximately one-third of the out¬ 
standing shares plus the right to elect a majority of the 
board of directors. 

Both sides claim these purchases support their 
positions. Plaintiff contends that an average selling price 
of $4.64 per share in July, 1963, at a time when the company 
was losing money is evidence that a $4.50 price is too low 
in January, 1964, when the unaudited first-quarter figures 
showed a profit. Defendants emphasize the $4.45 price per 
share for the largest block of stock acquired in July, 1963. 
Moreover, they point out that this price includes a substantia!, 
premium for the degree of control the Simkins acquired by the 
1963 purchase. On the issue of control, plaintiff concedes 
that control is worth a substantial premium, but contends 
that a factor for control should be added to price per share 
at the time of the challenged January, 1964, transaction to 
reflect the fact that the Simkins at that time acquired stock 
that gave them ownership of more than two-thirds of the out¬ 
standing shares. 

Clearly elements of control were acquired by the 
Simkins both in 1963 and in 1964. In the circumstances of 
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this company and the status and distribution of its outstand¬ 
ing shares, it seems reasonable to conclude that the control 
acquired in 1964 was worth a considerably smaller premium 
than the value of the control that had previously been 
acquired in 1963. See Dasho v. Susquehanna Corp. , 461 F.2d 
11 (7th Cir. 1972); Vanadium Corporation of America v. 
Susquehanna Corp. .'203 F.Supp. 686 (D. Del. 1962). In view 
of all the circumstances, a purchase at an average price of 
$4.64 in July, 1963, which conveyed effective corporate 
control, followed by continuing losses for the balance cf 
fiscal 1963 that were reversed only by a modest profit of 
disputed amount in the first month of the first quarter of 

Fiscal 1964, does not provide a basis for concluding that 

9/ 

$4.50 per share in January, 1964, was not a fair price.— 

10 / 

Against the plaintiff's evidence, the defendants 
offered the testimony of their independent financial expert. 
Professor Pierson Hunt, of the Harvard Graduate School of 
Business Administration. He offered an analysis quite 
different from that of Dr. Bellemore. Professor Hunt acknowl¬ 
edged that he was not endeavoring to determine a precise 
market value for New Haven shares. Instead he sought to 
determine* by what he called a "discounting flops'' analysis, 
whether the merger price of $4.50 per share was too low. 

Like Dr. Bellemore, Professor Hunt began by esti¬ 
mating the likely earnings of the company from the date of 
I the merger (but without assuming that the merger occurred). 
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But Professor Hunt did not simply multiply the unaudited 
first-quarter earnings by three to estimate earnings for one 
year. Instead, he projected earnings well into the future 
based on predicted sales. Making what he termed optimistic 
assumptions, he estimated gradually increasing sales and 
calculated earnings by using percentages of earnings to sales 
drawn from tables reporting such percentages for companies in 
the industry with financial characteristics comparable to New 
Haven. He selected 1.077. for the first year. This was the 
percentage, in a ranking of percentages of companies in the 
industry, that marked the line between the third and fourth 
quartile of the companies analyzed. On assumed sales of $21 
million, he calculated first-year profits at $224,700.** 
Actually he used approximately half this figure in his sub¬ 
sequent analysis since almost half of the then current fiscal 
year had elapsed by the time of the merger. For the next 
five years thereafter, he assumed a 57. growth in sales and a 
percentage of earnings to sales that increased gradually each 
year until it reached the average for the industry of 2.677.. 
Applying these increasing percentages to the increasing sales, 
he computed earnings for six years and then assumed constant 
earnings thereafter in^o the future. He then adjusted for 
taxes to take into account the eventual using up of the 
company’s tax loss. 

At that point, Professor Hunt's analysis makes 
another significant departure from Dr. Bellemore's. Instead 
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of capitalizing earnings for the first year, or even the 
average of several years, by a selected price-earnings ratio, 
Professor Hunt endeavored to compare the present value of the 
future anticipated earnings with the value of the investment 
represented by the number of shares outstanding prior to the 
merger priced at an assumed price per share of $4.50. He 
determined from a standard table that the appropriate "dis- 
count value factor" that would relate the projected earnings 
(to be realized in both dividends and stock appreciation) to 
the assumed value of the investment in the outstanding shares 
was 257.. Considering this percentage as an index of "riski¬ 
ness," he concluded that $4.50 per share was certainly not 
too low, and if anything was perhaps too high, since the 25% 
factor was somewhat higher than alternative, less risky 
investment opportunities. In other words, he thought a 
reasonable investor would probably have balked at paying 
$4.50 per share upon learning that 25% is the discount factor 
that relates the present value of projected earnings to his 
investment. The riskiness of realizing projected earnings 
equivalent to a discounted value factor of 25% would warrant 
an investment at a somewhat lower price (or at the same price 

in a less risky company) at which the risk of realizing the 

12 / 

projected profits would be more acceptable.— 

This final stage of the analysis, while conceptually 
interesting, must frankly be recognized as involving a very 
subjective judgment. Having found that the discounted value 
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of the projected earnings compared tovalue of the. investment 
is high compared to most stocks. Professor Hunt then made the 
value judgment that, despite this high discount factor, the 
risks inherent in New Haven's situation made it an unattrac¬ 
tive investment at $4.50. It was his opinion that only at an 
even higher discount figure, such as 307., would the risks of 
the New Haven situation justify an investment. Obviously, 
this higher rate could result from either increasing earnings 
in the computation or decreasing price below the assumed price 
$4.50. But the critical judgment is the one Professor Hunt 
made when he concluded that New Haven was too risky a company 
to justify an investment at a $4.50 price per share. 

Despite the subjective element in the analysis, 
Professor Hunt's testimony remains far more persuasive than 
Dr. Bellemore's. Because of the inappropriateness of a price- 
earnings ratio analysis and the glaring defects in the 
particular analysis made by Dr. Bellemore, his conclusion 
lacks persuasive weight. On the other hand. Professor Hunt's 
analysis provides a substantial basis for concluding that 
$4-50 per share was not less than the price reasonably to be 
paid as the fair value for the investment opportunity repre¬ 
sented by the New Haven shares issued in the merger. To the 
extent his conclusion involved a subjective evaluation, that 
evaluation was based on a careful consideration of the 
company's prospects, giving due weight to its past financial 
difficulties and its prospects for improved performance under 
capable management. 








Appendix S-22 


-22- 


Defendants also offered the testimony of Leon 
Simkins, president of the company, and Attorney William 
Gumbart, a director. Both witnesses, in view of their roles 
with the company and their status as* defendants in the case, 
have an obvious interest in the outcome. Even when their 
testimony is assessed with this consideration in mind, their 
! testimony is extremely credible and persuasive. Simkins 
impresses as an honest and capable businessman. He considered 
the $4.50 bid price on the over-the-counter market to be some¬ 
what high and artificial in the absence of trading, but was 
reluctantly willing to accept it. Gumbart impresses as a 
wise and experienced observer of the company and of the state 
of the market for the company's shares. He testified that 

the alleged market at $4.50 per share was high, that few -- 

shares could be sold, and that no investors were putting money 
into the company's stock at any price. 

Neither side attempted to establish fair market 
value by any other measure than those already discussed. 

While plaintiff complains that defendants offered no evidence 
of what the fair i larket value was, their evidence was pre¬ 
sented not to prove a precise fair market value but to show 
. that the fair market value was not in excess of $4.50. As 
; can be seen, all of the evidence, while lengthy, is not 
j entirely satisfactory. Nevertheless, assessing all of the 
! evidence, this Court comes to the firm conclusion that even 
if defendants bear the burden of proof on the state claims, 
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| the New Haven shares issued at the time of the merger did not 
have a fair market value in excess of the merger price of 
$4.50 pet share. 

Since this conclusion defeats all of plaintiff's 
claims for damages and since the absence of any damages 
i defeats both of plaintiff's causes of action, judgment will 
enter for the defendants denying all of plaintiff's claims 
for relief. 


Dated at New Haven, Connecticut, this & day of 
January, 1974. 



Jon 0. Newman 

United States District Judge 
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FOOTNOTES 

1/ Securities Exchange Act of 1934, § 10(b), 15 

U.S.C. § 78j (b); 17 C.F.R. § 240.10b-5. 

« 

2 J The figures derived from the company's annual 
reports are as follows: 

1959 1960 1961 

net sales $18,588,063 '$24,634,543 $21,596,039 

net income (loss) 

before special items ($648,880) ($934,793) ($366,982) 

1962 1963 

net sales $21,331,590 $20,819,048 

net income (loss) 

before special items ($81,032) ($582,865) 

2/ Plaintiff abandoned its claim that the proxy 
solicitation violated § 14 of the 193A Act, because the 
solicitation was not subject to § 14 in February, 1964. Since 
New Haven's securities were trade over-the-counter, it was 
not subject to SEC proxy solicitation rules until the 1964 
amendments to the 1934 Act, adopted August 20, 1964, took 

t 

effect. 15 U.S.C. §§ 78 1(g)(1)(A), 78m, 78n. 

4/ In view of the factual findings, infra , con¬ 
cerning the premise of piaimiff's claims for damage, it is 
unnecessary to decide whether, were any damages incurred, 
plaintiff would be entitled to collect not only the difference 
between value of assets received and value of shares issued, 
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but also the expected income from subsequent sale of the 
"excess" shares issued. See Smith v. Bolles . 132 U.S. 125 
(1899); Levine v. Seilon. Inc. . 439 F.2d 328 (2d Cir. 1971); 
Zeller v. Bogue Electric Mfg. Corp. , 346 F.Supp. 651 (S.D. 

N.Y. 1972). 

5/ Even If defendants have the burden of proving 
that $4.50 per share was adequate consideration in order to 
discharge their burden of showing that the transaction was 
fair, it may be that plaintiff cannot recover any damages for 
the corporation unless he can satisfy the burden of proof 
usually assumed by plaintiffs to prove actual damage, i.e. . 
proof that the shares actually were worth some price in excess 
of $4.50 per share. Theoretically, at least, were the 
evidence evenly balanced (which it is not), defendants would 
have failed to show that the transaction was not voidable, 
but plaintiff, suing only for damages, would have failed to 
establish that the corporation is entitled to recover any 
specific amount of money. 

6/ Plaintiff emphasizes the fact that New Haven's 
fiscal 1964 earnings turned out to be $445,700, a figure 
plaintiff, with unconcealed enthusiasm, compares with Dr. 
Bellemore's projection of full year earnings of $445,000. 

While conceding that full year earnings, known only after 
the merger, are not admissible to establish price per share 
at the time of the merger (plaintiff's brief after trial, 
p. 98), plaintiff does rely on the full year figure as 
"the most significant check of the reasonableness of Dr. 
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Bellemore's valuation" (plaintiff's reply brief after trial, 
p. 83). Apart from the fact that this near .perfect coinci¬ 
dence equally supports an inference of after-the-fact 
rationalization, rather than before-the-fact projection, the 
important issue is not whether Dr. Bellemore made a good 
guess, but whether, upon the facts properly knowable. at the 
time of the merger, a willing buyer would have parted with 
; more than $4.50 to-purchase a share of New Haven's stock. 

Those responsible for corporate decisions are not guarantors 
; of the future. They do not insure against corporate losses, 
nor are they automatically liable to disgorge post-merger 
profits. Of course, Dr. Bellemore's testimony is relevant to 
the issue of price per share in January, 1964, but if his 
analysis is insufficient to support a finding of price in 
excess of $4.50, the defendants are not liable for damages 
simply because plaintiff's expert testified that he would 
have been able to predict the company's full year earnings. 

7/ The transcript at line 7 of page 130 refers to 
the "manager's" statement, but the context indicates that 
counsel was referring to the "Medinger" statements. 

» 

8/ Plaintiff disputes the propriety of relying on 
any information that became available after January 16, 1964, 
the date New Haven's directors approved the merger ratio. 

The evidence known prior to that date sufficiently establishes 
i that the fair market value for New Haven stock was not in 
excess of $4.50. However, since the defendants are being 
I sued for alleged derelictions■in soliciting shareholder 
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approval for a merger at a ratio based on the $4.50 price, 
there seems to be no reason why facts known at the time the 
proxies were solicited and the shareholder approval obtained 
are not relevant to a determination of the fairness of the 
merger price. Even if, for the sake of argument, the first- 
quarter report ought to have raised doubts in the minds of 
the directors that the ratio set in January, 1964, was 
appropriate, the information available to them prior to the 
proxy solicitation ought to have persuaded them to forego 
any possible doubts about the appropriateness of the ratio. 
The gravamen of their liability is not the setting of an 
unfair ratio but the obtaining of shareholder approval based 
on an unfair ratio. 


9/ In addition to the July, 1963, purchase at an 
average price of $4.64 per share, plaintiff also relies on 
a transaction in April, 1962, when the controlling group 
acquired the shares it later sold to the Simkins. The price 
per share for the April, 1962, transaction was $6.00. There 
is little if air- evidential weight to this earlier trans¬ 
action. The comp ny continued to experience heavy losses 
between the transactions. Moreover, the more recent July, 
1963, transaction gives better evidence of what a willing 
buyer would pay in early 1964, taking into account the control 
acquired in 1963 and the continuing losses that followed the 
1963 purchase. 




10 / Plaintiff also contends, somewhat as an after¬ 
thought, that a price per share in excess of $4.50 is estab¬ 
lished by adding to the over-the-counter bid price of $4.50 
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"profits and assets" of $2.05-1/2 per share, represented by 
certain assets and transactions that plaintiff alleges were 

not properly reflected in the materials sent to New Haven 

i 

shareholders at the time of the merger (plaintiff's reply 

brief after trial, p. 86). The attempt fails for two reasons. 

First, there is no evidence that the over-the-counter bid 

price of $4.50 per share represents real market value to 

! which any other elements of value can be added. What evidence 
I • ’ 

! there is points to the conclusion that, apart from the Sim- 

j kins, who wanted to acquire a majority position in the stock 

of a company they were already controlling and operating, 

there was no one else with any interest in purchasing New 

Haven shares at $4.50. See Norte & Co. v. Huffines . supra . 

288 F.Supp. at 859, rejecting market price as evidence of fair 

value in a thin market. Second, no claim was made that a 

price per share in excess of $4.50 could be established by 

net asset values, plus whatever per share increment could be 

accepted from plaintiff's claim of undisclosed "profits and 

assets" of $2.05-1/2 per share. 

11 / While Professor Hunt was firmly of the view 
that a capitalization of earnings approach would be inappro¬ 
priate based on a projection from the unaudited report of a 
single quarter, it is interesting to note that if Dr. Belle- 
! more's capitalization ratio is applied to Professor Hunt's 

; projection of first full year earnings, the resulting price 

I 

| per share is slightly below the merger price of $4.50. Dr. 

■ Bellemore projected first-year earnings at $445,700 and 
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arrived at a price per share of $7.50 to which he added a 
157. premium for control. Projected earnings of $224,000, as 
estimated by Professor Hunt, would produce, with Dr. Belle- 
more's ratio, a price of $3.77, to which a modest premium 
for the extra control beyond what the Simkins had already 

m 

acquired would leave the total price below $4.50. From the 
perspective of January, 1964, Professor Hunt's projection of 
first-year earnings is far more realistic than Dr. Bellemore' 

12/ At a lower price per share, the discount value 
factor would be a higher rate, but Professor Hunt's point was 
that at a sufficiently high rate, an investor would find it 
worth taking the risks inherent in a New Haven investment, 
compared to comparable investment opportunities. 
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JUDGMENT 

This cause having come on For trial beTore the 
Court, the Honorable Jon 0. Neuman, United States District 
Judge for the District of Connecticut, presiding, and the 
issues having been duly heard and the Court having rendered 
its Memorandum of Decision under date of January 0, 1974, 
denying all of plaintiff's claims for relief. 

It is ORDERED and ADJUDGED that judgment be and is 
hereby entered in favor of the defendants, that this action 
be and is hereby dismissed on the merits, with costs to the 
defendants. 


Dated at New Haven, Connecticut, this 9th day of 
January, 1974. 

SYLVESTER A. MARXCMSKI 
















